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第一部分 中国法律法规
1.《中华人民共和国涉外民事关系法律适用法》
（2010年10月28日第十一届全国人民代表大会常务委员会第十七次会议通过）
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第一章　一般规定

第一条　为了明确涉外民事关系的法律适用，合理解决涉外民事争议，维护当事人的合法权益，制定本法。
第二条　涉外民事关系适用的法律，依照本法确定。其他法律对涉外民事关系法律适用另有特别规定的，依照其规定。
本法和其他法律对涉外民事关系法律适用没有规定的，适用与该涉外民事关系有最密切联系的法律。
第三条　当事人依照法律规定可以明示选择涉外民事关系适用的法律。
第四条　中华人民共和国法律对涉外民事关系有强制性规定的，直接适用该强制性规定。
第五条　外国法律的适用将损害中华人民共和国社会公共利益的，适用中华人民共和国法律。
第六条　涉外民事关系适用外国法律，该国不同区域实施不同法律的，适用与该涉外民事关系有最密切联系区域的法律。
第七条　诉讼时效，适用相关涉外民事关系应当适用的法律。
第八条　涉外民事关系的定性，适用法院地法律。
第九条　涉外民事关系适用的外国法律，不包括该国的法律适用法。
第十条　涉外民事关系适用的外国法律，由人民法院、仲裁机构或者行政机关查明。当事人选择适用外国法律的，应当提供该国法律。
不能查明外国法律或者该国法律没有规定的，适用中华人民共和国法律。

第二章　民事主体

第十一条　自然人的民事权利能力，适用经常居所地法律。
第十二条　自然人的民事行为能力，适用经常居所地法律。
自然人从事民事活动，依照经常居所地法律为无民事行为能力，依照行为地法律为有民事行为能力的，适用行为地法律，但涉及婚姻家庭、继承的除外。
第十三条　宣告失踪或者宣告死亡，适用自然人经常居所地法律。
第十四条　法人及其分支机构的民事权利能力、民事行为能力、组织机构、股东权利义务等事项，适用登记地法律。
法人的主营业地与登记地不一致的，可以适用主营业地法律。法人的经常居所地，为其主营业地。
第十五条　人格权的内容，适用权利人经常居所地法律。
第十六条　代理适用代理行为地法律，但被代理人与代理人的民事关系，适用代理关系发生地法律。
当事人可以协议选择委托代理适用的法律。
第十七条　当事人可以协议选择信托适用的法律。当事人没有选择的，适用信托财产所在地法律或者信托关系发生地法律。
第十八条　当事人可以协议选择仲裁协议适用的法律。当事人没有选择的，适用仲裁机构所在地法律或者仲裁地法律。
第十九条　依照本法适用国籍国法律，自然人具有两个以上国籍的，适用有经常居所的国籍国法律；在所有国籍国均无经常居所的，适用与其有最密切联系的国籍国法律。自然人无国籍或者国籍不明的，适用其经常居所地法律。
第二十条　依照本法适用经常居所地法律，自然人经常居所地不明的，适用其现在居所地法律。

第三章　婚姻家庭

第二十一条　结婚条件，适用当事人共同经常居所地法律；没有共同经常居所地的，适用共同国籍国法律；没有共同国籍，在一方当事人经常居所地或者国籍国缔结婚姻的，适用婚姻缔结地法律。
第二十二条　结婚手续，符合婚姻缔结地法律、一方当事人经常居所地法律或者国籍国法律的，均为有效。
第二十三条　夫妻人身关系，适用共同经常居所地法律；没有共同经常居所地的，适用共同国籍国法律。
第二十四条　夫妻财产关系，当事人可以协议选择适用一方当事人经常居所地法律、国籍国法律或者主要财产所在地法律。当事人没有选择的，适用共同经常居所地法律；没有共同经常居所地的，适用共同国籍国法律。
第二十五条　父母子女人身、财产关系，适用共同经常居所地法律；没有共同经常居所地的，适用一方当事人经常居所地法律或者国籍国法律中有利于保护弱者权益的法律。
第二十六条　协议离婚，当事人可以协议选择适用一方当事人经常居所地法律或者国籍国法律。当事人没有选择的，适用共同经常居所地法律；没有共同经常居所地的，适用共同国籍国法律；没有共同国籍的，适用办理离婚手续机构所在地法律。
第二十七条　诉讼离婚，适用法院地法律。
第二十八条　收养的条件和手续，适用收养人和被收养人经常居所地法律。收养的效力，适用收养时收养人经常居所地法律。收养关系的解除，适用收养时被收养人经常居所地法律或者法院地法律。
第二十九条　扶养，适用一方当事人经常居所地法律、国籍国法律或者主要财产所在地法律中有利于保护被扶养人权益的法律。
第三十条　监护，适用一方当事人经常居所地法律或者国籍国法律中有利于保护被监护人权益的法律。

第四章　继　　承

第三十一条　法定继承，适用被继承人死亡时经常居所地法律，但不动产法定继承，适用不动产所在地法律。
第三十二条　遗嘱方式，符合遗嘱人立遗嘱时或者死亡时经常居所地法律、国籍国法律或者遗嘱行为地法律的，遗嘱均为成立。
第三十三条　遗嘱效力，适用遗嘱人立遗嘱时或者死亡时经常居所地法律或者国籍国法律。
第三十四条　遗产管理等事项，适用遗产所在地法律。
第三十五条　无人继承遗产的归属，适用被继承人死亡时遗产所在地法律。

第五章　物　　权

第三十六条　不动产物权，适用不动产所在地法律。
第三十七条　当事人可以协议选择动产物权适用的法律。当事人没有选择的，适用法律事实发生时动产所在地法律。
第三十八条　当事人可以协议选择运输中动产物权发生变更适用的法律。当事人没有选择的，适用运输目的地法律。
第三十九条　有价证券，适用有价证券权利实现地法律或者其他与该有价证券有最密切联系的法律。
第四十条　权利质权，适用质权设立地法律。

第六章　债　　权

第四十一条　当事人可以协议选择合同适用的法律。当事人没有选择的，适用履行义务最能体现该合同特征的一方当事人经常居所地法律或者其他与该合同有最密切联系的法律。
第四十二条　消费者合同，适用消费者经常居所地法律；消费者选择适用商品、服务提供地法律或者经营者在消费者经常居所地没有从事相关经营活动的，适用商品、服务提供地法律。
第四十三条　劳动合同，适用劳动者工作地法律；难以确定劳动者工作地的，适用用人单位主营业地法律。劳务派遣，可以适用劳务派出地法律。
第四十四条　侵权责任，适用侵权行为地法律，但当事人有共同经常居所地的，适用共同经常居所地法律。侵权行为发生后，当事人协议选择适用法律的，按照其协议。
第四十五条　产品责任，适用被侵权人经常居所地法律；被侵权人选择适用侵权人主营业地法律、损害发生地法律的，或者侵权人在被侵权人经常居所地没有从事相关经营活动的，适用侵权人主营业地法律或者损害发生地法律。
第四十六条　通过网络或者采用其他方式侵害姓名权、肖像权、名誉权、隐私权等人格权的，适用被侵权人经常居所地法律。
第四十七条　不当得利、无因管理，适用当事人协议选择适用的法律。当事人没有选择的，适用当事人共同经常居所地法律；没有共同经常居所地的，适用不当得利、无因管理发生地法律。

第七章　知识产权

第四十八条　知识产权的归属和内容，适用被请求保护地法律。
第四十九条　当事人可以协议选择知识产权转让和许可使用适用的法律。当事人没有选择的，适用本法对合同的有关规定。
第五十条　知识产权的侵权责任，适用被请求保护地法律，当事人也可以在侵权行为发生后协议选择适用法院地法律。

第八章　附　　则

第五十一条　《中华人民共和国民法通则》第一百四十六条、第一百四十七条，《中华人民共和国继承法》第三十六条，与本法的规定不一致的，适用本法。
第五十二条　本法自2011年4月1日起施行。
Law of the People’s Republic of China on the Law Applicable to Civil Relations Containing Foreign Element  

(Adopted at the 17th session of the Standing Committee of the 11th National People’s Congress on October 28, 2010) 
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Chapter I General Provisions 
Article 1 This Law is enacted to determine the law applicable to civil relations containing foreign element, to reasonably solve civil disputes containing foreign element, and to safeguard the legal rights and interests of the parties. 
Article 2 The law applicable to civil relations containing foreign element shall be determined in accordance with this Law. If there are special provisions in other laws on the law applicable to civil relations containing foreign element, such provisions shall prevail. 

If there are no provisions in this Law and other laws providing for the law applicable to certain civil relation containing foreign element, the applicable law shall be the law of the State with which the civil relation has closest connection. 

Article 3 The parties may explicitly choose the law applicable to civil relations containing foreign element in accordance with the provisions of law. 

Article 4 If there are mandatory rules applicable to civil relations containing foreign element in the laws of the People’s Republic of China, these mandatory rules shall be applied directly. 

Article 5 If the application of foreign law shall cause damage to the public interest of the People’s Republic of China, the law of the People’s Republic of China shall apply. 

Article 6 If the law applicable to a civil relation containing foreign element is foreign law, and different laws are in effect in different regions of this foreign State, the law of the region with which this civil relation is most closely connected shall govern.

Article 7 The law applicable to statute of limitation shall be the law applicable to the relevant civil relation containing foreign element. 

Article 8 The law applicable to the characterization of a civil relation containing foreign element shall be the law of the forum. 

Article 9 The foreign law applicable to a civil relation containing foreign element shall not include its choice of law rules. 

Article 10 The foreign law applicable to a civil relation containing foreign element shall be ascertained by the People’s Court, the Arbitral Tribunal or the Administrative Agency. The party who choose the foreign law as governing law shall prove the contents of such law. 

If the contents of the foreign law can not be ascertained or there are no relevant rules in the law, the law of the People’s Republic of China shall supersede. 

Chapter II Civil Persons 
Article 11 Legal capacity of a natural person shall be governed by the law of his or her habitual residence. 
Article 12 Capacity of a natural person to act shall be governed by the law of his or her habitual residence. 

A natural person participating in civil activity lacks capacity under the law of his or her habitual residence but has capacity under the law of the place of his or her activity, the law of the place of activity shall prevail, unless the activity concerns marriage, family or succession.

Article 13 The declaration of disappearance or death of a natural person shall be governed by the law of his or her habitual residence.

Article 14 The law of the place of registration shall govern such issues as the legal capacity, capacity to act, organizational institutions, rights and obligations of shareholders of a juridical person and its branch. 

If the principal place of business of a juridical person is not the place of its registration, the law of the principal place of business may govern. The habitual residence of a juridical person is deemed to be its principal place of business. 

Article 15 The contents of right of personality shall be governed by the law of the place of the habitual residence of the right-holder. 

Article 16 The law applicable to agency shall be the law of the place where the agent acts, but the relationship between the principal and the agent shall be governed by the law of the place where the agency relationship is established.  

The parties of an entrusted agency may choose the law applicable to the agency. 

Article 17 The parties may choose the law applicable to trust. In the absent of choice, the governing law shall be the law of the place in which the assets of the trust is located or the law of the place in which the trust relationship is established.

Article 18 The parties may choose the law applicable to arbitral agreement. In the absent of choice, the governing law shall be the law of the place of the arbitral tribunal or the law of the place of arbitration. 

Article 19 If the governing law is the law of the State of nationality under this Law, and a natural person has two or more nationalities, the law of the State of nationality in which he or she has a habitual residence shall govern; if he or she has no habitual residence in any of the States of nationality, the law of the State of nationality with which he or she is most closely connected shall govern. If a natural person has no nationality or his nationality is uncertain, the law of his habitual residence shall govern. 

Article 20 If the governing law is the law of habitual residence under this Law, and a natural person’s habitual residence is uncertain, the law of his or her current residence shall govern. 

Chapter III Marriage and Family 
Article 21 The substantive conditions for marriage shall be governed by the law of the common habitual residence of the future spouses; in the absence of common habitual residence, the governing law shall be the law of the State of their common nationality; if they have no common nationality and the marriage is celebrated at the habitual residence or in the State of nationality of the bride or the bridegroom, the law of the State in which the marriage is celebrated shall govern. 

Article 22 The form of the celebration of marriage shall be valid if it conforms to the law of the place of the celebration of the marriage or the law of the habitual residence or of the State of nationality of the bride or the bridegroom. 

Article 23 The personal relationship of the spouses shall be governed by the law of their common habitual residence; in the absence of common habitual residence, the law of the State of their common nationality shall govern. 

Article 24 The matrimonial property regime shall be governed by the law chosen by the spouses, the spouses may only choose the law of the habitual residence or of the State of nationality of one spouse or the law of the place in which the main property is located. In the absence of choice, the governing law shall be the law of their common habitual residence; if they have no common habitual residence, the law of the State of their common nationality shall govern. 

Article 25 The personal and property relations between parent and child shall be governed by the law of their common habitual residence; if they have no common habitual residence, the governing law shall be the law of the habitual residence or of the State of nationality of either party, whichever is more favorable to the protection of the weak party. 

Article 26 Divorce by agreement shall be governed by the law chosen by the spouses, the spouses may only choose the law of the habitual residence or of the State of nationality of one spouse. In the absence of choice, the governing law shall be the law of their common habitual residence; if they have no common habitual residence, the governing law shall be the law of the State of their common nationality; if they have no common nationality, the governing law shall be the law of the location of the administrative institution handling the divorce case.

Article 27 Divorce by litigation shall be governed by the law of the forum.
Article 28 The qualifications and formalities of adoption shall be governed by the laws of the habitual residence of the adopter and the adoptee. The effect of adoption shall be governed by the law of the habitual residence of the adopter at the time of adoption. The dissolution of adoption shall be governed by the law of the habitual residence of the adoptee at the time of adoption or the law of the forum. 

Article 29 Maintenance shall be governed by the law of the habitual residence or of the State of nationality of either party or the law of the place in which the main property is located, whichever is more favorable to the protection of the maintenance creditor. 

Article 30 Guardianship shall be governed by the law of the habitual residence or of the State of nationality of either party, whichever is more favorable to the protection of the person under guardianship. 

Chapter IV Succession 
Article 31 Intestate succession shall be governed by the law of the habitual residence of the deceased at the time of death, but intestate succession to immovable property shall be governed by the law of the location of the property. 

Article 32 The form of the will shall be valid if it conforms to the law of the habitual residence or nationality of the testator at the time he made the will or when he died, or the law of the place where the will was made. 

Article 33 The validity of the will shall be governed by the law of the habitual residence or nationality of the testator at the time he made the will or when he died. 

Article 34 The administration of estate and related issues shall be governed by the law of the place where the estate is located.

Article 35 The disposition of a vacant estate shall be governed by the law of the place where the estate is located when the deceased died.

Chapter V Property 
Article 36 Interests in immovable property shall be governed by the law of the place where the property is located. 

Article 37 Interests in movable property shall be governed by the law chosen by the parties. In the absent of choice, the governing law shall be the law of the place where the property was located at the time when the facts occurred. 

Article 38 The alteration of interests in movable property in transit shall be governed by the law chosen by the parties. In the absent of choice, the governing law shall be the law of the place of destination.

Article 39 Securities shall be governed by the law of the place where the interest in securities is realized or the law with which the securities are most closely connected. 

Article 40 The pledge of rights shall be governed by the law of the place where the pledge is created.

Chapter VI Obligations 
Article 41 A contract shall be governed by the law chosen by the parties. In the absence of choice, the contract shall be governed by the law of the habitual residence of the party who is required to effect the characteristic performance of the contract, or the law with which the contract is most closely connected. 

Article 42 A consumer contract shall be governed by the law of the habitual residence of the consumer; if the consumer chooses the law of the place where the goods or service is provided, or when the operator has no relevant business operations in the habitual residence of the consumer, the governing law shall be the law of the place where the goods or service is provided. 

Article 43 A employment contract shall be governed by the law of the place where the employee carries out his or her work; if it is difficult to determine the place where the employee carries out his or her work, the governing law shall be the law of the principal place of business of the employer. The law of the dispatching place may govern labor dispatches. 

Article 44 Tort obligation shall be governed by the law of the place of tort, but if the parties have common habitual residence, the governing law shall be the law of their common habitual residence. The parties may choose the governing law after the event causing damage has occurred.
Article 45 Product liability shall be governed by the law of the habitual residence of the injured party; if the injured party chooses the law of the principal place of business of the tortfeasor or the law of the place where the damage occurs, or when the tortfeasor has no relevant business operations in the habitual residence of the injured party, the governing law shall be the law of the principal place of business of the tortfeasor or the law of the place where the damage occurs. 

Article 46 Infringement of right of personality, such as right of name, right of portrait, right of reputation, right of privacy, via the network or by other means, shall be governed by the law of the habitual residence of the injured party. 

Article 47 The parties may choose the law applicable to unjust enrichment and negotiorum gestio. In the absence of choice, the governing law shall be the law of the common habitual residence of the parties; if the parties have no common habitual residence, the governing law shall be the law of the place where the unjust enrichment or negotiorum gestio occurs.

Chapter VII Intellectual Property 
Article 48 The ownership and contents of intellectual property right shall be governed by the law of the place where protection is sought. 

Article 49  The parties may choose the law applicable to the assignment and licensed use of intellectual property right. In the absence of choice, the governing law shall be determined in accordance with the provisions of this Law on the governing law of contract. 

Article 50 Infringement of intellectual property right shall be governed by the law of the place where protection is sought, the parties may also choose the applicable law after the event causing damage has occurred.

Chapter VIII Supplementary Provisions 
Article 51 If the provisions of Article 146 and Article 147 of the General Principles of the Civil Law of the People’s Republic of China and Article 36 of the Law of Succession of the People’s Republic of China do not conform with the provisions of this Law, the provisions of this Law shall prevail. 

Article 52 This Law shall come into effect on April 1, 2011. 
法释〔2012〕24号

最高人民法院关于适用《中华人民共和国涉外民事关系法律适用法》若干问题的解释（一）

（2012年12月10日最高人民法院审判委员会第1563次会议通过）

为正确审理涉外民事案件，根据《中华人民共和国涉外民事关系法律适用法》的规定，对人民法院适用该法的有关问题解释如下：

第一条  民事关系具有下列情形之一的，人民法院可以认定为涉外民事关系：

（一）当事人一方或双方是外国公民、外国法人或者其他组织、无国籍人；

（二）当事人一方或双方的经常居所地在中华人民共和国领域外；

（三）标的物在中华人民共和国领域外；

（四）产生、变更或者消灭民事关系的法律事实发生在中华人民共和国领域外；

（五）可以认定为涉外民事关系的其他情形。

第二条  涉外民事关系法律适用法实施以前发生的涉外民事关系，人民法院应当根据该涉外民事关系发生时的有关法律规定确定应当适用的法律；当时法律没有规定的，可以参照涉外民事关系法律适用法的规定确定。

第三条  涉外民事关系法律适用法与其他法律对同一涉外民事关系法律适用规定不一致的，适用涉外民事关系法律适用法的规定，但《中华人民共和国票据法》、《中华人民共和国海商法》、《中华人民共和国民用航空法》等商事领域法律的特别规定以及知识产权领域法律的特别规定除外。

涉外民事关系法律适用法对涉外民事关系的法律适用没有规定而其他法律有规定的，适用其他法律的规定。

第四条  涉外民事关系的法律适用涉及适用国际条约的，人民法院应当根据《中华人民共和国民法通则》第一百四十二条第二款以及《中华人民共和国票据法》第九十五条第一款、《中华人民共和国海商法》第二百六十八条第一款、《中华人民共和国民用航空法》第一百八十四条第一款等法律规定予以适用，但知识产权领域的国际条约已经转化或者需要转化为国内法律的除外。

第五条  涉外民事关系的法律适用涉及适用国际惯例的，人民法院应当根据《中华人民共和国民法通则》第一百四十二条第三款以及《中华人民共和国票据法》第九十五条第二款、《中华人民共和国海商法》第二百六十八条第二款、《中华人民共和国民用航空法》第一百八十四条第二款等法律规定予以适用。

第六条  中华人民共和国法律没有明确规定当事人可以选择涉外民事关系适用的法律，当事人选择适用法律的，人民法院应认定该选择无效。

第七条  一方当事人以双方协议选择的法律与系争的涉外民事关系没有实际联系为由主张选择无效的，人民法院不予支持。

第八条  当事人在一审法庭辩论终结前协议选择或者变更选择适用的法律的，人民法院应予准许。

各方当事人援引相同国家的法律且未提出法律适用异议的，人民法院可以认定当事人已经就涉外民事关系适用的法律做出了选择。

第九条  当事人在合同中援引尚未对中华人民共和国生效的国际条约的，人民法院可以根据该国际条约的内容确定当事人之间的权利义务，但违反中华人民共和国社会公共利益或中华人民共和国法律、行政法规强制性规定的除外。

第十条  有下列情形之一，涉及中华人民共和国社会公共利益、当事人不能通过约定排除适用、无需通过冲突规范指引而直接适用于涉外民事关系的法律、行政法规的规定，人民法院应当认定为涉外民事关系法律适用法第四条规定的强制性规定：

（一）涉及劳动者权益保护的；

（二）涉及食品或公共卫生安全的；

（三）涉及环境安全的；

（四）涉及外汇管制等金融安全的；

（五）涉及反垄断、反倾销的；

（六）应当认定为强制性规定的其他情形。

第十一条  一方当事人故意制造涉外民事关系的连结点，规避中华人民共和国法律、行政法规的强制性规定的，人民法院应认定为不发生适用外国法律的效力。【注：法律规避】
第十二条  涉外民事争议的解决须以另一涉外民事关系的确认为前提时，人民法院应当根据该先决问题自身的性质确定其应当适用的法律。【注：先决问题独立处理】
第十三条  案件涉及两个或者两个以上的涉外民事关系时，人民法院应当分别确定应当适用的法律。

第十四条  当事人没有选择涉外仲裁协议适用的法律，也没有约定仲裁机构或者仲裁地，或者约定不明的，人民法院可以适用中华人民共和国法律认定该仲裁协议的效力。【？】
第十五条  自然人在涉外民事关系产生或者变更、终止时已经连续居住一年以上且作为其生活中心的地方，人民法院可以认定为涉外民事关系法律适用法规定的自然人的经常居所地，但就医、劳务派遣、公务等情形除外。

第十六条  人民法院应当将法人的设立登记地认定为涉外民事关系法律适用法规定的法人的登记地。

第十七条  人民法院通过由当事人提供、已对中华人民共和国生效的国际条约规定的途径、中外法律专家提供等合理途径仍不能获得外国法律的，可以认定为不能查明外国法律。

根据涉外民事关系法律适用法第十条第一款的规定，当事人应当提供外国法律，其在人民法院指定的合理期限内无正当理由未提供该外国法律的，可以认定为不能查明外国法律。

第十八条  人民法院应当听取各方当事人对应当适用的外国法律的内容及其理解与适用的意见，当事人对该外国法律的内容及其理解与适用均无异议的，人民法院可以予以确认；当事人有异议的，由人民法院审查认定。

第十九条  涉及香港特别行政区、澳门特别行政区的民事关系的法律适用问题，参照适用本规定。

第二十条  涉外民事关系法律适用法施行后发生的涉外民事纠纷案件，本解释施行后尚未终审的，适用本解释；本解释施行前已经终审，当事人申请再审或者按照审判监督程序决定再审的，不适用本解释。

第二十一条  本院以前发布的司法解释与本解释不一致的，以本解释为准。

2.《中华人民共和国民法通则》第八章
(1986年4月12日第六届全国人民代表大会第四次会议通过)

第八章 涉外民事关系的法律适用

第一百四十二条  涉外民事关系的法律适用，依照本章的规定确定。
中华人民共和国缔结或者参加的国际条约同中华人民共和国的民事法律有不同规定的，适用国际条约的规定，但中华人民共和国声明保留的条款除外。
中华人民共和国法律和中华人民共和国缔结或者参加的国际条约没有规定的，可以适用国际惯例。
第一百四十三条  中华人民共和国公民定居国外的，他的民事行为能力可以适用定居国法律．
第一百四十四条  不动产的所有权，适用不动产所在地法律。
第一百四十五条  涉外合同的当事人可以选择处理合同争议所适用的法律，法律另有规定的除外。
涉外合同的当事人没有选择的，适用与合同有最密切联系的国家的法律．
第一百四十六条  侵权行为的损害赔偿，适用侵权行为地法律．当事人双方国籍相同或者在同一国家有住所的，也可以适用当事人本国法律或者住所地法律．
中华人民共和国法律不认为在中华人民共和国领域外发生的行为是侵权行为的，不作为侵权行为处理．
第一百四十七条  中华人民共和国公民和外国人结婚适用婚姻缔结地法律，离婚适用受理案件的法院所在地法律．
第一百四十八条  扶养适用与被扶养人有最密切联系的国家的法律．
第一百四十九条  遗产的法定继承，动产适用被继承人死亡时住所地法律，不动产适用不动产所在地法律。
第一百五十条  依照本章规定适用外国法律或者国际惯例的，不得违背中华人民共和国的社会公共利益．
General Principles of the Civil Law of the People's Republic of China  Chapter VIII
Chapter VIII Application of Law in Civil Relations with Foreign Element

Article 142

The law applicable to civil relations with foreign elements shall be determined by the provisions of this chapter.

If any provision in the international treaty concluded or acceded to by the People's Republic of China differs from provisions of the civil laws of the People's Republic of China, the provision of the international treaty shall apply, unless the provision is one the People's Republic of China has announced reservation. 
In case the laws of the People’s Republic of China and the international treaties the People’s Republic of China concluded or acceded to lack any provision, international custom may apply. 
Article 143

If a citizen of the People's Republic of China settles in a foreign country, the law of that country may govern his capacity to act.

Article 144

The ownership of immovable property shall be governed by the law of the place where it is situated.

Article 145

The parties to a contract containing foreign elements may choose the law applicable to the settlement of their contractual disputes, unless it is provided otherwise. If the parties to a contract containing foreign elements have not made a choice, the law of the country to which the contract is most closely connected shall apply.

Article 146

The law of the place of tort shall govern the compensation claims for any damages caused by the act. If both parties are citizens of or domiciled in the same country, the law of that country may apply.

An act occurred outside the territory of the People's  Republic  of  China  shall  not  be  treated as an tortious act if under the law of the People's Republic of China it is not so regarded.

Article 147

The marriage of a citizen of the People's Republic of China to a foreigner shall be governed by the law of the place where they get married, while a divorce shall be governed by the forum law. 

Article 148

Maintenance shall be governed by the law of the country to which the dependant is most closely connected.

Article 149

In the intestate succession of an estate, succession to movable property shall be governed  by the law of the  decedent's  last  place  of  domicile,  and  succession to immovable  property shall be governed by the law of the  place  where  the  property  is  sited.

Article 150

The application of a foreign law or international custom pursuant to the provisions of this Chapter shall not jeopardize the public interest of the People's Republic of China.

最高人民法院《关于贯彻执行[中华人民共和国民法通则]若干问题的意见（试行）》

七、涉外民事关系的法律适用
178．凡民事关系的一方或者双方当事人是外国人、无国籍人、外国法人的；民事关系的标的物在外国领域内的；产生、变更或者消灭民事权利义务关系的法律事实发生在外国的，均为涉外民事关系。
人民法院在审理涉外民事关系的案件时，应当按照民法通则第八章的规定来确定应适用的实体法。
179．定居国外的我国公民的民事行为能力，如其行为是在我国境内所为，适用我国法律；在定居国所为，可以适用其定居国法律。
180．外国人在我国领域内进行民事活动，如依其本国法律为无民事行为能力，而依我国法律为有民事行为能力，应当认定为有民事行为能力。
181．无国籍人的民事行为能力，一般适用其定居国法律；如未定居的，适用其住所地国法律。
182．有双重或者多重国籍的外国人，以其有住所或者与其有最密切联系的国家的法律为其本国法．
183．当事人的住所不明或者不能确定的，以其经常居住地为住所．当事人有几个住所的，以与产生纠纷的民事关系有最密切联系的住所为住所。
184．外国法人以其注册登记地国家的法律为其本国法，法人的民事行为能力依其本国法确定。
外国法人在我国领域内进行的民事活动，必须符合我国的法律规定．
185．当事人有二个以上营业所的，应以与产生纠纷的民事关系有最密切联系的营业所为准，当事人没有营业所的，以其住所或者经常居住地为准。
186．土地，附着于土地的建筑物及其他定着物、建筑物的固定附属设备为不动产．不动产的所有权、买卖、租赁、抵押，使用等民事关系，均应适用不动产所在地法律．
187．侵权行为地的法律包括侵权行为实施地法律和侵权结果发生地法律。如果两者不一致时，人民法院可以选择适用。
188．我国法院受理的涉外离婚案件，离婚以及因离婚而引起的财产分割，适用我国法律．认定其婚姻是否有效，适用婚姻缔结地法律。
189，父母子女相互之间的扶养、夫妻相互之间的扶养以及其他有扶养关系的人之间的扶养，应当适用与被扶养人有最密切联系国家的法律。扶养人和被扶养人的国籍、住所以及供养被扶养人的财产所在地，均可视为与被扶养人有最密切的关系。
190．监护的设立、变更和终止，适用被监护人的本国法律。但是，被监护人在我国境内有住所的，适用我国的法律。
191．在我国境内死亡的外国人，遗留在我国境内的财产如果无人继承又无人受遗赠的，依照我国法律处理，两国缔结或者参加的国际条约另有规定的除外。
192，依法应当适用的外国法律，如果该外国不同地区实施不同的法律的，依据该国法律关于调整国内法律冲突的规定，确定应适用的法律。该国法律未作规定的，直接运用与该民事关系有最密切联系的地区的法律．
193．对于应当适用的外国法律，可通过下列途径查明：(1)由当事人提供，(2)由与我国订立司法协助协定的缔约对方的中央机关提供，(3)由我国驻该国使领馆提供，(4)由该国驻我国使馆提供，(5)由中外法律专家提供．通过以上途径仍不能查明的，适用中华人民共和国法律．
194．当事人规避我国强制性或者禁止性法律规范的行为，不发生适用外国法律的效力．
195．涉外民事法律关系的诉讼时效，依冲突规范确定的民事法律关系的准据法确定。
The Supreme People’s Court’s Opinion on Several Issues Relating to the Imprementation of the General Principles of the Civil Law of the People's Republic of China
VII. Law Applicable of Civil Relations Containing Foreign Element
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187．The law of the place of tort includes the law of the place where the tortious act occurred and the law of the place where the damage occurs, in case of inconsistence of the two laws, the People’s Court may choose either.
193. The Applicable Foreign Law shall be ascertained through the following channels: (1) presented by the parties; (2)presented by the central organ of the country contracting a judicial assistance agreement with our country; (3) presented by our embassy or consulate in such foreign country; (4) presented by the embassy or consulate of such foreign country in our country; (5) presented by Chinese or foreign experts. The law of the People’s Republic of China shall apply if the content of the foreign law cannot be established through the aforesaid channels.
3.《中华人民共和国海商法》 第十四章  涉外关系的法律适用

(1992年11月7日第七届全国人民代表大会常务委员会第二十八次会议通过)
第二百六十八条  中华人民共和国缔结或者参加的国际条约同本法有不同规定的，适用国际条约的规定，但是，中华人民共和国声明保留的条款除外。    

中华人民共和国法律和中华人民共和国缔结或者参加的国际条约没有规定的，可以适用国际惯例．
第二百六十九条  合同当事人可以选择合同适用的法律，法律另有规定的除外。合同当事人没有选择的，适用与合同有最密切联系的国家的法律。
第二百七十条  船舶所有权的取得、转让和消灭，适用船旗国法律。
第二百七十一条  船舶抵押权适用船旗国法律。  

船舶在光船租赁以前或者光船租赁期间，设立船舶抵押权的，适用原船舶登记国的法律。
第二百七十二条  船舶优先权，适用受理案件的法院所在地法律。
第二百七十三条  船舶碰撞的损害赔偿，适用侵权行为地法律．
船舶在公海上发生碰撞的损害赔偿，适用受理案件的法院所在地法律．
同一国籍的船舶，不论碰撞发生于何地，碰撞船舶之间的损害赔偿适用船旗国法律．
第二百七十四条 共同海损理算，适用理算地法律。
第二百七十五条 海事赔偿责任限制，适用受理案件的法院所在地法律。
第二百七十六条 依照本章规定适用外国法律或者国际惯例，不得违背中华人民共和国的社会公共利益．
Maritime Code of the People's Republic of China
Chapter XIV Application of Law in Relation to Foreign-Related Matters
Article 268

If any provision in the international treaty concluded or acceded to by the People's Republic of China differs from provision of this Code, the provision of the international treaty shall apply, unless the provision is one the People's Republic of China has announced reservation. 
In case the laws of the People’s Republic of China and the international treaties the People’s Republic of China concluded or acceded to lack any provision, international custom may apply. 
Article 269

The parties to a contract may choose the law applicable to such contract, unless the law provides otherwise. Where the parties to a contract have not made a choice, the law of the country having the closest connection with the contract shall apply.

Article 270

The law of the flag State of a ship shall apply to the acquisition, transfer and extinction of the ownership of the ship.

Article 271

The law of the flag State of a ship shall apply to the mortgage of the ship.

The law of the original country of registry of a ship shall apply to the mortgage of the ship if its mortgage is set up before or during its bareboat charter period.

Article 272

The law of the place where the court hearing the case is located shall apply to maritime liens.

Article 273

The law of the place where the tortious act occurred shall apply to claims for damages arising from collision of ships.

The law of the place where the court hearing the case is located shall apply to claims for damages arising from collision of ships on the high sea.

If the colliding ships belong to the same country, no matter where the collision occurs, the law of that country shall apply to claims against one another for damages arising from such collision.

Article 274

The law where the adjustment of general average is made shall apply to the adjustment of general average.

Article 275

The law of the place where the court hearing the case is located shall apply to the limitation of liability for maritime claims.

Article 276

The application of a foreign law or international custom pursuant to the provisions of this Chapter shall not jeopardize the public interest of the People's Republic of China.

4.《中华人民共和国民用航空法》第十四章 涉外关系的法律适用
（1995年10月30日第八届全国人民代表大会常务委员会第十六次会议通过）
第一百八十四条　中华人民共和国缔结或者参加的国际条约同本法有不同规定的，适用国际条约的规定；但是，中华人民共和国声明保留的条款除外。
中华人民共和国法律和中华人民共和国缔结或者参加的国际条约没有规定的，可以适用国际惯例。
第一百八十五条　民用航空器所有权的取得、转让和消灭，适用民用航空器国籍登记国法律。
第一百八十六条　民用航空器抵押权适用民用航空器国籍登记国法律。
第一百八十七条　民用航空器优先权适用受理案件的法院所在地法律。
第一百八十八条　民用航空运输合同当事人可以选择合同适用的法律，但是法律另有规定的除外；合同当事人没有选择的，适用与合同有最密切联系的国家的法律。
第一百八十九条　民用航空器对地面第三人的损害赔偿，适用侵权行为地法律。
民用航空器在公海上空对水面第三人的损害赔偿，适用受理案件的法院所在地法律。
第一百九十条　依照本章规定适用外国法律或者国际惯例，不得违背中华人民共和国的社会公共利益。
Civil Aviation Law of the People's Republic of China 

Chapter XIV Application of Law to Foreign-related Matters

Article 184 
If any provision in the international treaty concluded or acceded to by the People's Republic of China differs from provision of this Law, the provision of the international treaty shall be applied, unless the provision is one the People's Republic of China has announced reservation. 

In case the laws of the People’s Republic of China and the international treaties the People’s Republic of China concluded or acceded to lack any provision, international custom may be applied.  

Article 185 

The law of the State in which the nationality of a civil aircraft is registered shall apply to the acquisition, transfer and extinction of the ownership of the civil aircraft. 

Article 186 

The law of the State in which the nationality of a civil aircraft is registered shall apply to the mortgage of the civil aircraft. 

Article 187 

The law of the place where the court hearing the case is located shall apply to civil aircraft liens. 

Article 188 

The parties to a contract of civil air transport may choose the law applicable to the contract unless it is provided otherwise. In case the parties to the contract have made no such choice, the law of the State most closely connected to the contract shall apply. 

Article 189 

The law of the place where the tortuous act occurred shall apply to compensation for damages caused by a civil aircraft to third parties on the surface. 

The law of the place where the court hearing the case is located shall apply to the compensation for damages caused by civil aircraft over the high sea to third parties on the water surface. 
Article 190 

The application of a foreign law or international custom pursuant to the provisions of this Chapter shall not jeopardize the public interest of the People's Republic of China.
5.《中华人民共和国票据法》 第五章  涉外票据的法律适用

(１９９５年５月１０日第八届全国人民代表大会常务委员会第十三次会议通过 根据２００４年８月２８日第十届全国人民代表大会常务委员会第十一次会议《关于修改〈中华人民共和国票据法〉的决定》修正）

第九十四条  涉外票据的法律适用，依照本章的规定确定。
前款所称涉外票据，是指出票、背书、承兑、保证，付款等行为中，既有发生在中华人民共和国境内又有发生在中华人民共和国境外的票据．
第九十五条  中华人民共和国缔结或者参加的国际条约同本法有不同规定的，适用国际条约的规定。但是，中华人民共和国声明保留的条款除外。
本法和中华人民共和国缔结或者参加的国际条约没有规定的，可以适用国际惯例。
第九十六条  票据债务人的民事行为能力，适用其本国法律．
票据债务人的民事行为能力，依照其本国法律为无民事行为能力或者为限制民事行为能力而依照行为地法律为完全民事行为能力的，适用行为地法律．
第九十七条  汇票、本票出票时的记载事项，适用出票地法律．
支票出票时的记载事项，适用出票地法律，经当事人协议，也可以适用付款地法律。
第九十八条  票据的背书、承兑，付款和保证行为，适用行为地法律。
第九十九条  票据追索权的行使期限，适用出票地法律。
第一百条  票据的提示期限、有关拒绝证明的方式、出具拒绝证明的期限，适用付款地法律。
第一百零一条  票据丧失时，失票人请求保全票据权利的程序，适用付款地法律。
Negotiable Instruments Law of the People's Republic of China 

Chapter V Application of Law on Negotiable Instruments with Foreign Element
Article 94 
The law applicable to negotiable instruments with foreign element shall be determined by the provisions of this chapter.

The term "negotiable instruments with foreign element" used in the preceding paragraph refers to instruments whose draw, endorsement, acceptance, guarantee or payment etc. occur both within and outside the territory of the People's Republic of China.

Article 95 
If any provision in the international treaty concluded or acceded to by the People's Republic of China differs from provision of this Law, the provision of the international treaty shall apply, unless the provision is one the People's Republic of China has announced reservation. 

In case this Law and the international treaties the People’s Republic of China concluded or acceded to lack any provision, international custom may apply. 
Article 96 
The capacity of the debtor of negotiable instruments to act shall be governed by the law of his nationality. In case the debtor does not possess full capacity to act under the law of his nationality, the law of the place of act under which the debtor possess full capacity to act shall apply.
Article 97 
Specifications written on the bills of exchange and promissory notes at the time of drawing shall be governed by law of the place of drawing.

Specifications written on the checks shall be governed by the law of the place of drawing, the law of the place of payment may also apply if the parties so agree.

Article 98 
The endorsement, acceptance, payment and guarantee of negotiable instruments shall be governed by the law of the place of act.

Article 99 
The time limit for exercising the right of recourse on negotiable instruments shall be governed by the law of the place of drawing.

Article 100 
The time limit for presentation of negotiable instruments, the way to certificate dishonor and the time limit for producing certificates of dishonor shall be governed by the law of the place of payment.
Article 101 
The procedures for the holder to apply for protection of his lost negotiable instruments shall be governed by the law of the place of payment.
6.《中华人民共和国合同法》第126条
（1999年3月15日第九届全国人民代表大会第二次会议通过）
第一百二十六条 涉外合同的当事人可以选择处理合同争议所适用的法律，但法律另有规定的除外。涉外合同的当事人没有选择的，适用与合同有最密切联系的国家的法律。
在中华人民共和国境内履行的中外合资经营企业合同、中外合作经营企业合同、中外合作勘探开发自然资源合同，适用中华人民共和国法律。
Contract Law of the People's Republic of China
Article 126 

The parties to a contract containing foreign element may choose the law applicable to the settlement of their contractual disputes, unless it is provided otherwise. If the parties to a contract containing foreign elements have not made a choice, the law of the country to which the contract is most closely connected shall apply.

The law of the People's Republic of China shall apply to the  following contracts performed within the territory of the People's Republic of China: the Chinese-foreign equity joint venture contract, the Chinese-foreign contractual joint venture contract, and the contract for Chinese-foreign joint exploration and development of natural resources.

最高人民法院《关于审理涉外民事或商事合同纠纷案件法律适用若干问题的规定》（法释〔2007〕14号）【已废止】

【最高人民法院关于废止1997年7月1日至2011年12月31日期间发布的部分司法解释和司法解释性质文件(第十批)】
为正确审理涉外民事或商事合同纠纷案件，准确适用法律，根据《中华人民共和国民法通则》、《中华人民共和国合同法》等有关规定，制定本规定。
第一条　 涉外民事或商事合同应适用的法律，是指有关国家或地区的实体法，不包括冲突法和程序法。
第二条　 本规定所称合同争议包括合同的订立、合同的效力、合同的履行、合同的变更和转让、合同的终止以及违约责任等争议。
第三条　 当事人选择或者变更选择合同争议应适用的法律，应当以明示的方式进行。
第四条　 当事人在一审法庭辩论终结前通过协商一致，选择或者变更选择合同争议应适用的法律的，人民法院应予准许。
当事人未选择合同争议应适用的法律，但均援引同一国家或者地区的法律且未提出法律适用异议的，应当视为当事人已经就合同争议应适用的法律作出选择。
第五条　 当事人未选择合同争议应适用的法律的，适用与合同有最密切联系的国家或者地区的法律。
人民法院根据最密切联系原则确定合同争议应适用的法律时，应根据合同的特殊性质，以及某一方当事人履行的义务最能体现合同的本质特性等因素，确定与合同有最密切联系的国家或者地区的法律作为合同的准据法。
（一）买卖合同，适用合同订立时卖方住所地法；如果合同是在买方住所地谈判并订立的，或者合同明确规定卖方须在买方住所地履行交货义务的，适用买方住所地法。
（二）来料加工、来件装配以及其他各种加工承揽合同，适用加工承揽人住所地法。
（三）成套设备供应合同，适用设备安装地法。
（四）不动产买卖、租赁或者抵押合同，适用不动产所在地法。
（五）动产租赁合同，适用出租人住所地法。
（六）动产质押合同，适用质权人住所地法。
（七）借款合同，适用贷款人住所地法。
（八）保险合同，适用保险人住所地法。
（九）融资租赁合同，适用承租人住所地法。
（十）建设工程合同，适用建设工程所在地法。
（十一）仓储、保管合同，适用仓储、保管人住所地法。
（十二）保证合同，适用保证人住所地法。
（十三）委托合同，适用受托人住所地法。
（十四）债券的发行、销售和转让合同，分别适用债券发行地法、债券销售地法和债券转让地法。
（十五）拍卖合同，适用拍卖举行地法。
（十六）行纪合同，适用行纪人住所地法。
（十七）居间合同，适用居间人住所地法。
如果上述合同明显与另一国家或者地区有更密切联系的，适用该另一国家或者地区的法律。
第六条　 当事人规避中华人民共和国法律、行政法规的强制性规定的行为，不发生适用外国法律的效力，该合同争议应当适用中华人民共和国法律。
第七条　 适用外国法律违反中华人民共和国社会公共利益的，该外国法律不予适用，而应当适用中华人民共和国法律。
第八条　 在中华人民共和国领域内履行的下列合同，适用中华人民共和国法律：
（一）中外合资经营企业合同；
（二）中外合作经营企业合同；
（三）中外合作勘探、开发自然资源合同；
（四）中外合资经营企业、中外合作经营企业、外商独资企业股份转让合同；
（五）外国自然人、法人或者其他组织承包经营在中华人民共和国领域内设立的中外合资经营企业、中外合作经营企业的合同；
（六）外国自然人、法人或者其他组织购买中华人民共和国领域内的非外商投资企业股东的股权的合同；
（七）外国自然人、法人或者其他组织认购中华人民共和国领域内的非外商投资有限责任公司或者股份有限公司增资的合同；
（八）外国自然人、法人或者其他组织购买中华人民共和国领域内的非外商投资企业资产的合同；
（九）中华人民共和国法律、行政法规规定应适用中华人民共和国法律的其他合同。
第九条　 当事人选择或者变更选择合同争议应适用的法律为外国法律时，由当事人提供或者证明该外国法律的相关内容。
人民法院根据最密切联系原则确定合同争议应适用的法律为外国法律时，可以依职权查明该外国法律，亦可以要求当事人提供或者证明该外国法律的内容。
当事人和人民法院通过适当的途径均不能查明外国法律的内容的，人民法院可以适用中华人民共和国法律。
第十条　 当事人对查明的外国法律内容经质证后无异议的，人民法院应予确认。当事人有异议的，由人民法院审查认定。
第十一条　 涉及香港特别行政区、澳门特别行政区的民事或商事合同的法律适用，参照本规定。
第十二条　 本院以前发布的规定与本规定不一致的，以本规定为准。
最高人民法院《关于审理信用证纠纷案件若干问题的规定》（法释〔2005〕13号）

……
第一条　本规定所指的信用证纠纷案件，是指在信用证开立、通知、修改、撤销、保兑、议付、偿付等环节产生的纠纷。
第二条　人民法院审理信用证纠纷案件时，当事人约定适用相关国际惯例或者其他规定的，从其约定；当事人没有约定的，适用国际商会《跟单信用证统一惯例》或者其他相关国际惯例。
第三条　开证申请人与开证行之间因申请开立信用证而产生的欠款纠纷、委托人和受托人之间因委托开立信用证产生的纠纷、担保人为申请开立信用证或者委托开立信用证提供担保而产生的纠纷以及信用证项下融资产生的纠纷，适用本规定。
第四条　因申请开立信用证而产生的欠款纠纷、委托开立信用证纠纷和因此产生的担保纠纷以及信用证项下融资产生的纠纷应当适用中华人民共和国相关法律。涉外合同当事人对法律适用另有约定的除外。
第五条　开证行在作出付款、承兑或者履行信用证项下其他义务的承诺后，只要单据与信用证条款、单据与单据之间在表面上相符，开证行应当履行在信用证规定的期限内付款的义务。当事人以开证申请人与受益人之间的基础交易提出抗辩的，人民法院不予支持。具有本规定第八条的情形除外。
第六条　人民法院在审理信用证纠纷案件中涉及单证审查的，应当根据当事人约定适用的相关国际惯例或者其他规定进行；当事人没有约定的，应当按照国际商会《跟单信用证统一惯例》以及国际商会确定的相关标准，认定单据与信用证条款、单据与单据之间是否在表面上相符。
信用证项下单据与信用证条款之间、单据与单据之间在表面上不完全一致，但并不导致相互之间产生歧义的，不应认定为不符点。
……

第十八条　本规定自2006年1月1日起施行。
7.《中华人民共和国继承法》第36条【被取代】
（1985年4月10日第六届全国人民代表大会第三次会议通过）
第三十六条 中国公民继承在中华人民共和国境外的遗产或者继承在中华人民共和国境内的外国人的遗产，动产适用被继承人住所地法律，不动产适用不动产所在地法律。
外国人继承在中华人民共和国境内的遗产或者继承在中华人民共和国境外的中国公民的遗产，动产适用被继承人住所地法律，不动产适用不动产所在地法律。
中华人民共和国与外国订有条约、协定的，按照条约、协定办理。
Law of Succession of the People's Republic of China
Article 36
For inheritance by a Chinese citizen of an  estate  outside  the  People's Republic of China or of an estate  of  a  foreigner  within  the  People's Republic of China, the law of the place of domicile of the decedent  shall apply in the case of movable property; in the case of immovable  property, the law of the place where  the  property  is  located  shall  apply.  
For inheritance by a foreigner of an estate within the People's Republic of China or of an estate of a Chinese citizen outside the People's Republic of China, the law of the place of domicile of the decedent shall apply in the case of movable property; in the case of immovable property, the law of the place where the property is located shall apply. 

Where treaties or agreements exist between the People's Republic of China and foreign countries, matters of inheritance shall be handled in accordance with such treaties or agreements.

最高人民法院《关于贯彻执行[中华人民共和国继承法]若干问题的意见》  
（1985年9月11日，最高人民法院）
63．涉外继承，遗产为动产的，适用被继承人住所地法律，即适用被继承人生前最后住所地国家的法律。
8.《中华人民共和国收养法》（修正）第21条
（1991年12月29日第七届全国人民代表大会常务委员会第二十三次会议通过 根据1998年11月4日第九届全国人民代表大会常务委员会第五次会议《关于修改〈中华人民共和国收养法〉的决定》修正）
第二十一条  外国人依照本法可以在中华人民共和国收养子女。
外国人在中华人民共和国收养子女，应当经其所在国主管机关依照该国法律审查同意。……
9. 《中华人民共和国海事诉讼法特别程序法》第二章  管 辖
（1999年12月25日第九届全国人民代表大会常务委员会第十三次会议通过）

第六条  海事诉讼的地域管辖，依照《中华人民共和国民事诉讼法》的有关规定。
下列海事诉讼的地域管辖，依照以下规定：
(一)因海事侵权行为提起的诉讼，除依照《中华人民共和国民事诉讼法》第二十九条至第三十一条的规定以外，还可以由船籍港所在地海事法院管辖；
(二)因海上运输合同纠纷提起的诉讼，除依照《中华人民共和国民事诉讼法》第二十八条的规定以外，还可以由转运港所在地海事法院管辖；
(三)因海船租用合同纠纷提起的诉讼，由交船港、还船港、船籍港所在地、被告住所地海事法院管辖；
(四)因海上保赔合同纠纷提起的诉讼，由保赔标的物所在地、事故发生地、被告住所地海事法院管辖；
(五)因海船的船员劳务合同纠纷提起的诉讼，由原告住所地、合同签订地、船员登船港或者离船港所在地、被告住所地海事法院管辖；
(六)因海事担保纠纷提起的诉讼，由担保物所在地、被告住所地海事法院管辖；因船舶抵押纠纷提起的诉讼，还可以由船籍港所在地海事法院管辖；
(七)因海船的船舶所有权、占有权、使用权、优先权纠纷提起的诉讼，由船舶所在地、船籍港所在地、被告住所地海事法院管辖。
第七条  下列海事诉讼，由本条规定的海事法院专属管辖：
(一)因沿海港口作业纠纷提起的诉讼，由港口所在地海事法院管辖；
(二)因船舶排放、泄漏、倾倒油类或者其他有害物质，海上生产、作业或者拆船、修船作业造成海域污染损害提起的诉讼，由污染发生地、损害结果地或者采取预防污染措施地海事法院管辖；
(三)因在中华人民共和国领域和有管辖的海域履行的海洋勘探开发合同纠纷提起的诉
讼，由合同履行地海事法院管辖。
第八条  海事纠纷的当事人都是外国人、无国籍人、外国企业或者组织，当事人书面协议选择中华人民共和国海事法院管辖的，即使与纠纷有实际联系的地点不在中华人民共和国领域内，中华人民共和国海事法院对该纠纷也具有管辖权。
第九条  当事人申请认定海上财产无主的向财产所在地海事法院提出；申请因海上事故宣告死亡的，向处理海事事故主管机关所在地或者受理相关海事案件的海事法院提出。
第十条  海事法院与地方人民法院之间因管辖权发生争议，由争议双方协商解决；协商解决不了的，报请他们的共同上级人民法院指定管辖。
第十一条  当事人申请执行海事仲裁裁决，申请承认和执行外国法院判决、裁定以及国外海事仲裁裁决的，向被执行的财产所在地或者被执行人住所地海事法院提出。被执行的财产所在地或者被执行人住所地没有海事法院的，向被执行的财产所在地或者被执行人住所地的中级人民法院提出。

Special Procedural Law of the People’s Republic of China for Maritime Proceedings 
CHAPTER II JURISDICTION

Article 6

The relevant provisions of the Civil Procedure Law of the People's Republic of China shall apply to territorial jurisdiction of maritime actions.

The territorial jurisdiction of the maritime actions set forth hereunder shall be determined as follows:

In addition to application of Articles 29, 30 and 31 of the Civil Procedure Law of the People's Republic of China, the maritime court at the place of the ship's port of registry may also have jurisdiction in an action brought in respect of maritime tort;

In addition to application of Article 28 of the Civil Procedure law of the People' s Republic of China, the maritime court at the place of the port of transshipment may also have jurisdiction in an action brought in respect of contract for carriage by sea;

The maritime court at the place of the port of delivery, the port of delivery, the ship's port of registry and the domicile of the defendant shall have jurisdiction in an action brought in respect of charter-party disputes of seagoing ships;

The maritime court at the place of the subject-matter of insurance, the place of accident or the domicile of the defendant shall have jurisdiction in an action brought in respect of disputes in protection and indemnity contracts;

The maritime court at the domicile of the plaintiff, the place of signature of the contract, the place of the port of embarkation or disembarkation of the crew, and the domicile of the defendant shall have jurisdiction in an action brought in respect of crew's service contract for sea-going ships;

The maritime court at the place where collateral is provided and the domicile of the defendant shall have jurisdiction in an action brought in respect of maritime security; the maritime court at the place of the ship's port of registry may also have jurisdiction in an action brought in respect of ship mortgage; and

The maritime court at the place of the ship, the place of the ship's port of registry, and the domicile of the defendant shall have jurisdiction in an action brought in respect of ownership, possession, employment and maritime liens of sea-going ships.

Article 7

The maritime courts specified in this Article shall have exclusive jurisdiction in the following maritime actions:

The maritime court at the place of the port shall have jurisdiction in an action brought in respect of coastal port operations;

The maritime court at the place of pollution, the place of damaging consequences or the place where pollution prevention measures are taken shall have jurisdiction in an action brought in respect of pollution damage to sea caused by discharge, spill or dumping of oil or other hazardous substances from ships, by production or operation at sea or by ship demolition or repair; and

The maritime court at the place of performance of the contract shall have jurisdiction in an action brought in respect of disputes arising out of an offshore exploration and exploitation contract performed within the territory of the People's Republic of China and the sea areas under the jurisdiction of the People's Republic of China.

Article 8

Where all the parties to a maritime dispute are aliens, stateless persons, foreign enterprises or 0rganisations and have agreed in writing to be subject to the jurisdiction of a maritime court of the People's Republic of China, such maritime court shall have jurisdiction over the dispute notwithstanding that the place that has genuine link with the dispute is not within the territory of the People's Republic of China.

Article 9

A party who applies for determination of certain property at sea as being ownerless shall file the application with the maritime court at the place of the property; one who applies for declaration of a person as dead in an accident at sea shall file the application with the maritime court at the place of the competent authority dealing with the accident or with the maritime court that has entertained the relevant maritime case.

Article 10

Any controversy between a maritime court and a local people's court in respect of jurisdiction shall be resolved by the two courts through consultation, failing which the matter shall be submitted to their common superior people's court for designation of jurisdiction.

Article 11

A party who applies for enforcement of a maritime arbitration award, recognition and enforcement of a judgment or order of a foreign court or a foreign maritime arbitration award shall file the application with the maritime court at the place of the property against which enforcement is sought or the domicile of the person against whom enforcement is sought. In the absence of a maritime court at such place or domicile, the application shall be filed with the intermediate people's court at the place of the property against which enforcement is sought or the domicile of the person against whom enforcement is sought.

10. 中华人民共和国民事诉讼法（2012年修正）
第一篇 第二章　管辖
第二节 地域管辖

第二十一条 对公民提起的民事诉讼，由被告住所地人民法院管辖；被告住所地与经常居住地不一致的，由经常居住地人民法院管辖。

对法人或者其他组织提起的民事诉讼，由被告住所地人民法院管辖。

同一诉讼的几个被告住所地、经常居住地在两个以上人民法院辖区的，各该人民法院都有管辖权。

第二十二条 下列民事诉讼，由原告住所地人民法院管辖；原告住所地与经常居住地不一致的，由原告经常居住地人民法院管辖：

（一）对不在中华人民共和国领域内居住的人提起的有关身份关系的诉讼；

（二）对下落不明或者宣告失踪的人提起的有关身份关系的诉讼；

（三）对被采取强制性教育措施的人提起的诉讼；
（四）对被监禁的人提起的诉讼。

第二十三条 因合同纠纷提起的诉讼，由被告住所地或者合同履行地人民法院管辖。

第二十四条 因保险合同纠纷提起的诉讼，由被告住所地或者保险标的物所在地人民法院管辖。

第二十五条 因票据纠纷提起的诉讼，由票据支付地或者被告住所地人民法院管辖。

第二十六条 因公司设立、确认股东资格、分配利润、解散等纠纷提起的诉讼，由公司住所地人民法院管辖。

第二十七条 因铁路、公路、水上、航空运输和联合运输合同纠纷提起的诉讼，由运输始发地、目的地或者被告住所地人民法院管辖。

第二十八条 因侵权行为提起的诉讼，由侵权行为地或者被告住所地人民法院管辖。

第二十九条 因铁路、公路、水上和航空事故请求损害赔偿提起的诉讼，由事故发生地或者车辆、船舶最先到达地、航空器最先降落地或者被告住所地人民法院管辖。

第三十条 因船舶碰撞或者其他海事损害事故请求损害赔偿提起的诉讼，由碰撞发生地、碰撞船舶最先到达地、加害船舶被扣留地或者被告住所地人民法院管辖。

第三十一条 因海难救助费用提起的诉讼，由救助地或者被救助船舶最先到达地人民法院管辖。

第三十二条 因共同海损提起的诉讼，由船舶最先到达地、共同海损理算地或者航程终止地的人民法院管辖。

第三十三条 下列案件，由本条规定的人民法院专属管辖：

（一）因不动产纠纷提起的诉讼，由不动产所在地人民法院管辖；

（二）因港口作业中发生纠纷提起的诉讼，由港口所在地人民法院管辖；

（三）因继承遗产纠纷提起的诉讼，由被继承人死亡时住所地或者主要遗产所在地人民法院管辖。

第三十四条 合同或者其他财产权益纠纷的当事人可以书面协议选择被告住所地、合同履行地、合同签订地、原告住所地、标的物所在地等与争议有实际联系的地点的人民法院管辖，但不得违反本法对级别管辖和专属管辖的规定。

第三十五条 两个以上人民法院都有管辖权的诉讼，原告可以向其中一个人民法院起诉；原告向两个以上有管辖权的人民法院起诉的，由最先立案的人民法院管辖。
……
第四编 涉外民事诉讼程序的特别规定

第二十三章 一般原则

第二百五十九条 在中华人民共和国领域内进行涉外民事诉讼，适用本编规定。本编没有规定的，适用本法其他有关规定。

第二百六十条　中华人民共和国缔结或者参加的国际条约同本法有不同规定的，适用该国际条约的规定，但中华人民共和国声明保留的条款除外。

第二百六十一条　对享有外交特权与豁免的外国人、外国组织或者国际组织提起的民事诉讼，应当依照中华人民共和国有关法律和中华人民共和国缔结或者参加的国际条约的规定办理。

第二百六十二条　人民法院审理涉外民事案件，应当使用中华人民共和国通用的语言、文字。当事人要求提供翻译的，可以提供，费用由当事人承担。

第二百六十三条　外国人、无国籍人、外国企业和组织在人民法院起诉、应诉，需要委托律师代理诉讼的，必须委托中华人民共和国的律师。

第二百六十四条　在中华人民共和国领域内没有住所的外国人、无国籍人、外国企业和组织委托中华人民共和国律师或者其他人代理诉讼，从中华人民共和国领域外寄交或者托交的授权委托书，应当经所在国公证机关证明，并经中华人民共和国驻该国使领馆认证，或者履行中华人民共和国与该所在国订立的有关条约中规定的证明手续后，才具有效力。

第二十四章 管辖

第二百六十五条　因合同纠纷或者其他财产权益纠纷，对在中华人民共和国领域内没有住所的被告提起的诉讼，如果合同在中华人民共和国领域内签订或者履行，或者诉讼标的物在中华人民共和国领域内，或者被告在中华人民共和国领域内有可供扣押的财产，或者被告在中华人民共和国领域内设有代表机构，可以由合同签订地、合同履行地、诉讼标的物所在地、可供扣押财产所在地、侵权行为地或者代表机构住所地人民法院管辖。

第二百六十六条　因在中华人民共和国履行中外合资经营企业合同、中外合作经营企业合同、中外合作勘探开发自然资源合同发生纠纷提起的诉讼，由中华人民共和国人民法院管辖。

第二十五章 送达、期间

第二百六十七条 人民法院对在中华人民共和国领域内没有住所的当事人送达诉讼文书，可以采用下列方式：

（一）依照受送达人所在国与中华人民共和国缔结或者共同参加的国际条约中规定的方式送达；

（二）通过外交途径送达；

（三）对具有中华人民共和国国籍的受送达人，可以委托中华人民共和国驻受送达人所在国的使领馆代为送达；

（四）向受送达人委托的有权代其接受送达的诉讼代理人送达；

（五）向受送达人在中华人民共和国领域内设立的代表机构或者有权接受送达的分支机构、业务代办人送达；

（六）受送达人所在国的法律允许邮寄送达的，可以邮寄送达，自邮寄之日起满三个月，送达回证没有退回，但根据各种情况足以认定已经送达的，期间届满之日视为送达；

（七）采用传真、电子邮件等能够确认受送达人收悉的方式送达；

（八）不能用上述方式送达的，公告送达，自公告之日起满三个月，即视为送达。

第二百六十八条　被告在中华人民共和国领域内没有住所的，人民法院应当将起诉状副本送达被告，并通知被告在收到起诉状副本后三十日内提出答辩状。被告申请延期的，是否准许，由人民法院决定。

第二百六十九条　在中华人民共和国领域内没有住所的当事人，不服第一审人民法院判决、裁定的，有权在判决书、裁定书送达之日起三十日内提起上诉。被上诉人在收到上诉状副本后，应当在三十日内提出答辩状。当事人不能在法定期间提起上诉或者提出答辩状，申请延期的，是否准许，由人民法院决定。

第二百七十条　人民法院审理涉外民事案件的期间，不受本法第一百四十九条、第一百七十六条规定的限制。

第二十六章 仲裁

第二百七十一条　涉外经济贸易、运输和海事中发生的纠纷，当事人在合同中订有仲裁条款或者事后达成书面仲裁协议，提交中华人民共和国涉外仲裁机构或者其他仲裁机构仲裁的，当事人不得向人民法院起诉。

当事人在合同中没有订有仲裁条款或者事后没有达成书面仲裁协议的，可以向人民法院起诉。

第二百七十二条　当事人申请采取保全的，中华人民共和国的涉外仲裁机构应当将当事人的申请，提交被申请人住所地或者财产所在地的中级人民法院裁定。

第二百七十三条　经中华人民共和国涉外仲裁机构裁决的，当事人不得向人民法院起诉。一方当事人不履行仲裁裁决的，对方当事人可以向被申请人住所地或者财产所在地的中级人民法院申请执行。

第二百七十四条　对中华人民共和国涉外仲裁机构作出的裁决，被申请人提出证据证明仲裁裁决有下列情形之一的，经人民法院组成合议庭审查核实，裁定不予执行：

（一）当事人在合同中没有订有仲裁条款或者事后没有达成书面仲裁协议的；

（二）被申请人没有得到指定仲裁员或者进行仲裁程序的通知，或者由于其他不属于被申请人负责的原因未能陈述意见的；

（三）仲裁庭的组成或者仲裁的程序与仲裁规则不符的；

（四）裁决的事项不属于仲裁协议的范围或者仲裁机构无权仲裁的。

人民法院认定执行该裁决违背社会公共利益的，裁定不予执行。

第二百七十五条　仲裁裁决被人民法院裁定不予执行的，当事人可以根据双方达成的书面仲裁协议重新申请仲裁，也可以向人民法院起诉。

第二十七章 司法协助

第二百七十六条　根据中华人民共和国缔结或者参加的国际条约，或者按照互惠原则，人民法院和外国法院可以相互请求，代为送达文书、调查取证以及进行其他诉讼行为。

外国法院请求协助的事项有损于中华人民共和国的主权、安全或者社会公共利益的，人民法院不予执行。

第二百七十七条　请求和提供司法协助，应当依照中华人民共和国缔结或者参加的国际条约所规定的途径进行；没有条约关系的，通过外交途径进行。

外国驻中华人民共和国的使领馆可以向该国公民送达文书和调查取证，但不得违反中华人民共和国的法律，并不得采取强制措施。

除前款规定的情况外，未经中华人民共和国主管机关准许，任何外国机关或者个人不得在中华人民共和国领域内送达文书、调查取证。

第二百七十八条　外国法院请求人民法院提供司法协助的请求书及其所附文件，应当附有中文译本或者国际条约规定的其他文字文本。

人民法院请求外国法院提供司法协助的请求书及其所附文件，应当附有该国文字译本或者国际条约规定的其他文字文本。

第二百七十九条　人民法院提供司法协助，依照中华人民共和国法律规定的程序进行。外国法院请求采用特殊方式的，也可以按照其请求的特殊方式进行，但请求采用的特殊方式不得违反中华人民共和国法律。

第二百八十条　人民法院作出的发生法律效力的判决、裁定，如果被执行人或者其财产不在中华人民共和国领域内，当事人请求执行的，可以由当事人直接向有管辖权的外国法院申请承认和执行，也可以由人民法院依照中华人民共和国缔结或者参加的国际条约的规定，或者按照互惠原则，请求外国法院承认和执行。

中华人民共和国涉外仲裁机构作出的发生法律效力的仲裁裁决，当事人请求执行的，如果被执行人或者其财产不在中华人民共和国领域内，应当由当事人直接向有管辖权的外国法院申请承认和执行。

第二百八十一条　外国法院作出的发生法律效力的判决、裁定，需要中华人民共和国人民法院承认和执行的，可以由当事人直接向中华人民共和国有管辖权的中级人民法院申请承认和执行，也可以由外国法院依照该国与中华人民共和国缔结或者参加的国际条约的规定，或者按照互惠原则，请求人民法院承认和执行。

第二百八十二条　人民法院对申请或者请求承认和执行的外国法院作出的发生法律效力的判决、裁定，依照中华人民共和国缔结或者参加的国际条约，或者按照互惠原则进行审查后，认为不违反中华人民共和国法律的基本原则或者国家主权、安全、社会公共利益的，裁定承认其效力，需要执行的，发出执行令，依照本法的有关规定执行。违反中华人民共和国法律的基本原则或者国家主权、安全、社会公共利益的，不予承认和执行。

第二百八十三条　国外仲裁机构的裁决，需要中华人民共和国人民法院承认和执行的，应当由当事人直接向被执行人住所地或者其财产所在地的中级人民法院申请，人民法院应当依照中华人民共和国缔结或者参加的国际条约，或者按照互惠原则办理。

第二百八十四条 本法自公布之日起施行，《中华人民共和国民事诉讼法（试行）》同时废止。

Civil Procedural Law of the People’s Republic of China

Section 2 Territorial Jurisdiction

Article 21 A civil lawsuit brought against a citizen shall be under the jurisdiction of the people’s court located in the place where the defendant has his domicile; if the defendant’s domicile is different from his habitual residence, the lawsuit shall be under the jurisdiction of the people’s court located in the place of his habitual residence.

A civil lawsuit brought against a legal person or an organization shall be under the jurisdiction of the people’s court located in the place where the defendant has its domicile.

Where the domiciles or habitual residences of several defendants in the same lawsuit are in the areas under the jurisdiction of two or more people’s courts, all of those people’s courts shall have jurisdiction over the lawsuit. 

Article 22 The civil litigations described below shall be under the jurisdiction of the people’s court located in the place where the plaintiff has his domicile; if the plaintiff’s domicile is different from his habitual residence, the lawsuit shall be under the jurisdiction of the people’ court located in the place of the plaintiff’s habitual residence. The relevant civil litigations are:

(1)Litigations concerning the status of persons who do not reside within the territory of the People’s Republic of China;

(2)Litigations concerning the status of persons whose whereabouts are unknown or who have been declared missing;

(3)Litigations brought against the persons who are under coercive educational measures; and

(4)Litigations brought against persons who are jailed. 

Article 23 A lawsuit brought about a contract dispute shall be under the jurisdiction of the people’s court located in the place where the defendant has his domicile or where the contract is performed. 

Article 24 A lawsuit brought for insurance contract dispute shall be under the jurisdiction of the people’s court located in the place where the defendant has his domicile or where the insured subject matter is located. 

Article 25 A lawsuit brought for a negotiable instrument dispute shall be under the jurisdiction of the people’s court located in the place where the negotiable instrument is to be paid or where the defendant has his domicile.
Article 26 A lawsuit brought for the establishment of a company, for the recognition of the qualification of shareholders, for the distribution of the profit and for the dissolution of the company etc. shall be under the jurisdiction of the people’s court located in the place where the company located.
Article 27 A lawsuit brought for a dispute over transportation contract via railway, highway, water, air, or combined transportation shall be under the jurisdiction of the people’s court located in the place of the departure or the destination, or where the defendant has his domicile. 

Article 28 A lawsuit brought for a tortious act shall be under the jurisdiction of the people’s court located in the place where the infringing act took place or where the defendant has his domicile. 

Article 29 A lawsuit to claim damages caused by a railway, highway, water, or aviation transportation accident shall be under the jurisdiction of the people’s court located in the place where the accident took place, where the vehicle or ship first arrived after the accident, where the aircraft first landed after the accident, or where the defendant has his domicile.

Article 30 A lawsuit brought for damages caused by a ship collision or any other maritime accident shall be under the jurisdiction of the people’s court located in the place where the collision took place or where the collision ship first docked after the accident or where the ship at fault was detained, or where the defendant has his domicile. 

Article 31 A lawsuit brought for a maritime salvage shall be under the jurisdiction of the people’s court located in the place where the salvage took place or where the salvaged vessel first docked after the disaster.

Article 32 A lawsuit brought for a general average shall be under the jurisdiction of the people’s court located in the place where the ship first docked after the general average adjustment took place or the adjustment thereof was conducted or where the voyage ended. 

Article 33 The following cases shall be under the exclusive jurisdiction of the people’s courts herein specified:

(1)A lawsuit brought for real estate shall be under the jurisdiction of the people’s court located in the place where the real estate is located;

(2)A lawsuit concerning harbor operations shall be under the jurisdiction of the people’s court located in the place where the harbor is located; and

(3)A lawsuit concerning an inheritance shall be under the jurisdiction of the people’s court located in the place where the decedent had his domicile upon his death, or where the principal portion of his estate is located. 
Article 34 The parties to a dispute relating to contract or other property rights may, through the written contract, choose a people’s court, which located in the place where the defendant would have his domicile, the contract would be performed, the contract would be signed, the plaintiff would have his domicile, or the subject of the contract would be located, to have jurisdiction over the case, as long as this jurisdiction choice does not violate the provisions of this Law regarding the Jurisdiction by Level and the Exclusive Jurisdiction.
Article 35 When two or more people’s courts have jurisdiction over a lawsuit, the plaintiff may bring his lawsuit in one of these people’s courts; if the plaintiff brings the lawsuit in two or more people’s courts that have jurisdiction over the lawsuit, it shall be handled by the people’s court that accepts the case first. 

……

Part Four Special Provisions of the Civil Procedures Involving Foreign Elements 

Chapter 23 General Principles 

Article 259 The provisions of this Part shall apply to any civil litigation involving foreign elements within the territory of the People’s Republic of China. Where it is not covered by the provisions of this Part, other relevant provisions of this Law shall apply. 

Article 260 If an international treaty concluded or acceded to by the People’s Republic of China contains provisions differing from those found in this Law, the provisions of the international treaty shall apply, unless the provisions are the ones on which China has announced reservations. 

Article 261 Any civil lawsuits brought against a foreign national, a foreign organization, or an international organization that enjoys diplomatic privileges or immunities shall be dealt with according to the relevant laws of the People’s Republic of China and with the international treaties concluded or acceded to by the People’s Republic of China.

Article 262 A people’s court shall use the spoken and written languages commonly used in the People’s Republic of China to adjudicate civil cases involving foreign elements. Translation may be provided at the request of the parties concerned and the expenses of the translation shall be borne by the requesting parties. 

Article 263 When foreign nationals, stateless persons, or foreign enterprises or organizations need to appoint lawyers for filing or respond to a lawsuit in a people’s court, they shall appoint the lawyers of the People’s Republic of China only. 

Article 264 Any power of attorney mailed or forwarded from outside the territory of the People’s Republic of China by a foreign national, stateless person, or a foreign enterprise or organization that has no domicile in the People’s Republic of China to appoint a lawyer or any other person of the People’s Republic of China as an litigation representative must be authenticated by a notary office in the country where that person, enterprise, or organization has domicile and confirmed by the Chinese embassy or consulate stationed in that country or shall go through the notary formalities stipulated in the relevant bilateral treaties between China and that country before the power of attorney becomes effective.

Chapter 24 Jurisdiction 

Article 265 A lawsuit,which arises from a contract dispute or other disputes over property rights and interests, and which is brought against a defendant who has no domicile in the People’s Republic of China , may be under the jurisdiction of the people’s court located in the place where the contract is signed or performed, the subject of the suit is located, the defendant’s arrestable property is located, the tortious act takes place, or the representative office is located, when the conclusion or performance of the contract,the location of the subject of the suit, the location of  the defendant’s arrestable property, or the location of the defendant’s representative office, is within the territory of the People’s Republic of China.
Article 266 Lawsuits brought for disputes arising from the performance of contracts for Chinese-foreign equity joint ventures, Chinese-foreign contractual joint ventures, or Chinese-foreign cooperative exploration and development of the natural resources in the People’s Republic of China shall be under the jurisdiction of the people’s courts of the People’s Republic of China.

Chapter 25 Service and Time Periods 

Article 267 A people’s court may serve litigation documents to a party who has no domicile within the territory of the People’s Republic of China by the following methods: 

(1) By the method specified in the international treaties concluded or acceded to by both the People’s Republic of China and the country where the recipient of service resides; 

(2) Through diplomatic channels; 

(3) By entrusting the service to the embassy or consulate of the People’s Republic of China stationed in the country where the recipient of service resides;

(4) Through the litigation representative who is empowered by the recipient of service to receive the service for it; 

(5) Through the party’s representative agency, branch, or business agent whom are authorized to receive the service within the territory of the People’s Republic of China;

(6) Via postal service if the law of the country where the recipient of service resides permits serving litigation documents via postal service; in the event that no receipt is returned in three months after the date on which the document was posted, but various circumstances justify the assumption that it has been served, the service shall be deemed completed upon the expiration of the time limit; 
(7) By means which could establish the receipt of the service, such as fax and email;
(8) By public announcement if none of the above-mentioned methods can be employed and the service shall be considered completed in three months after the date when the public announcement was issued. 

Article 268 If a defendant has no domicile in the People’s Republic of China, the people’s court shall serve a copy of the motion of complaint on the defendant and notify him to file his motion of defense within 30 days after he receives the copy of the motion of complaint. Any extension of the time requested by the defendant shall be at the discretion of the people’s court. 

Article 269 If any party who has no domicile in the People’s Republic of China is dissatisfied with a judgment or ruling made by a people’s court of first instance, he shall have the right to file an appeal within 30 days from the date the written judgment or ruling is served. The appellee shall forward his motion of defense within 30 days after he has received a copy of the motion of appeal. If a party is unable to file an appeal or forward a motion of defense within the period of time prescribed by law and therefore requests an extension of the period, the people’s court shall decide to approve or disapprove the request. 

Article 270 The time period for handling a civil case involving foreign elements by the people’s court shall not be limited by the provisions of Article 149 and 176 of this Law. 

Chapter 26 Arbitration 

Article 271 For disputes involving foreign economic, trade, transport, or maritime activities, if the parties have stipulated clauses on arbitration in their contracts or have subsequently reached written agreements on arbitration, they shall submit such disputes for arbitration to the foreign-affair arbitration institutions of the People’s Republic of China and shall not bring lawsuits in a people’s court. 

If the parties have not stipulated clauses on arbitration in the contract or have not subsequently reached a written agreement on arbitration, they may file a lawsuit in a people’s court. 

Article 272 If a party applies for the adoption of property preservation measure, the foreign-affair arbitration institution of the People’s Republic of China shall submit the party’s application to the intermediate people’s court located in the place where the person against whom the application for the property preservation is filed has his domicile or where the person’s property is located. 

Article 273 If one party fails to comply with the award made by a foreign-affair arbitration institution of the People’s Republic of China, the other party may apply for the enforcement of the award to the intermediate people’s court located in the place where the person against whom the application for the enforcement is made has his domicile or where the property of the person is located. 

Article 274 If a defendant provides evidence to prove that the arbitration award made by a foreign-affair arbitration institution of the People’s Republic of China involves any of the following circumstances, the people’s court shall, after examination and verification by a collegial bench, rule to disallow the enforcement of the award: 

(1) The parties have not stipulated any clause regarding arbitration in their contract or have not subsequently reached a written agreement on arbitration; 

(2) The defendant is not duly notified of the appointment of the arbitrators or the arbitration proceeding, or the defendant fails to express his defense due to the reasons for which he is not held responsible; 

(3) The formation of the arbitration panel or the arbitration procedure is not in conformity with rules of arbitration; or 

(4) The matters decided by arbitration exceed the scope of the arbitration agreement or the authority of the arbitration institution.

If a people’s court determines that the enforcement of an award will violate the social and public interest, the court shall make a ruling to disallow the enforcement of the arbitration award. 

Article 275 If the enforcement of an arbitration award is disallowed, the parties may reach a written agreement on arbitration to re-submit their dispute for a new arbitration or file a lawsuit in a people’s court. 

Chapter 28 Judicial Assistance 

Article 276 According to the international treaties concluded or acceded to by the People’s Republic of China or the principle of reciprocity, the people’s courts of China and foreign courts may request each other’s assistance in the service of legal documents, the investigation and collection of evidence, or other litigation actions. 

If any matter requested by a foreign court for assistance would impair the sovereignty, security, or social and public interests of the People’s Republic of China, the people’s court shall refuse the request. 

Article 277 A request for providing of judicial assistance shall be conducted through channels stipulated in the international treaties concluded or acceded to by the People’s Republic of China; if there is no treaty regarding judicial assistance between China and the foreign country, such a request may be made through diplomatic channels. 

A foreign embassy or consulate to the People’s Republic of China may serve legal documents to its citizens or conduct the investigation and collection of evidence on its citizens with the conditions of no laws of the People’s Republic of China to be violated and no compulsory measures to be taken. 

Except for the circumstances proscribed in the preceding paragraph, no foreign organ or individual may, without obtaining an approval from the relevant authorities of the People’s Republic of China, serve documents or conduct any investigation and collection of evidence within the territory of the People’s Republic of China. 

Article 278 A letter of request for judicial assistance and its annexes submitted by a foreign court to a people’s court shall be appended with Chinese translations or the texts in the language specified in the relevant international treaty. 

A letter of request and its annexes submitted to a foreign court by a people’s court for judicial assistance shall also be appended with the translations in the language of the country or the texts in the language specified in the relevant international treaty. 

Article 279 The judicial assistance provided by the people’s courts shall be carried out according to the procedure stipulated by the laws of the People’s Republic of China. If a foreign court request for judicial assistance to be conducted in a special method, it may be conducted as requested as long as the special method does not violate any laws of the People’s Republic of China.

Article 280 If a party applies for enforcement of a legally effective judgment or ruling made by a people’s court and the party subject to the enforcement or its property is not within the territory of the People’s Republic of China, the applicant may directly apply for the recognition and enforcement of the judgment or ruling to the foreign court that has jurisdiction over the case, or have the people’s court request a foreign court to recognize and enforce the judgment or ruling according to the relevant provisions of the international treaties concluded or acceded to by China or on the principle of reciprocity.

If a party applies for the enforcement of a legally effective arbitration award made by a foreign-affair arbitration institution of the People’s Republic of China and the party subject to the enforcement or its property is not within the territory of the People’s Republic of China, the applicant may directly apply for the recognition and enforcement of the arbitration award to the foreign court that has jurisdiction over the case. 

Article 281 If a legally effective judgment or ruling made by a foreign court seeks the recognition and enforcement of a people’s court of the People’s Republic of China, the party may directly apply to the intermediate people’s court of the People’s Republic of China that has the jurisdiction over the case for the recognition and enforcement, or the foreign court may, according to the provisions of the international treaties concluded or acceded to by the People’s Republic of China or based on the principle of reciprocity, request the recognition and enforcement of a people’s court. 

Article 282 After a people’s court of the People’s Republic of China reviews an application or pleading for the recognition and enforcement of a legally effective judgment or ruling rendered by a foreign court according to the international treaties concluded or acceded to by the People’s Republic of China or based on the principle of reciprocity, if the court considers that such a judgment or ruling does not contradict the basic principles of the laws of the People’s Republic of China nor violates the national, social, and public interest of China, the court may render a ruling to recognize its force. Where the enforcement is necessary, the court may issue an order to enforce a foreign judgment according to the relevant provisions of this Law. If a legally effective judgment or ruling rendered by a foreign court contradicts the basic principles of the law of the People’s Republic of China or the national, social, and public interest of China, the people’s court shall reject the application of recognition and enforcement. 

Article 283 If an award made by a foreign arbitration institution needs the recognition and enforcement of a people’s court of the People’s Republic of China, the party shall directly apply to the intermediate people’s court located in the place where the party subject to the enforcement has its domicile or where its property is located. The people’s court shall deal with the matter according to the relevant provisions of the international treaties concluded or acceded to by the People’s Republic of China or on the principle of reciprocity. 

Article 284 This Law shall become effective as of the date of promulgation, and the Civil Procedure Law of the People’s Republic of China (for Trial Implementation) shall be annulled as of the same date.

最高人民法院《关于适用[中华人民共和国民事诉讼法]若干问题的意见》
十八、涉外民事诉讼程序的特别规定
304．当事人一方或双方是外国人、无国籍人、外国企业或组织，或者当事人之间民事法律关系的设立、变更、终止的法律事实发生在外国，或者诉讼标的物在外国的民事案件，为涉外民事案件．
305．依照民事诉讼法第三十四条和第二百四十六条规定，属于中华人民共和国人民法院专属管辖的案件，当事人不得用书面协议选择其他国家法院管辖．但协议选择仲裁裁决的除外。
306．中华人民共和国人民法院和外国法院都有管辖权的案件，一方当事人向外国法院起诉，而另一方当事人向中华人民共和国人民法院起诉的，人民法院可予受理．判决后，外国法院申请或者当事人请求人民法院承认和执行外国法院对本案作出的判决，裁定的，不予准许，但双方共同参加或者签订的国际条约另有规定的除外．
307．对不在我国领域内居住的被告，经用公告方式送达诉状或传唤，公告期满不应诉，人民法院缺席判决后，仍应将裁判文书依照民事诉讼法第二百四十七条第(七)项的规定公告送达。自公告送达裁判文书满六个月的次日起，经过三十日的上诉期当事人投有上诉的，一审判决即发生法律效力．
308．涉外民事诉讼中的外籍当事人，可以委托本国人为诉讼代理人，也可以委托本国律师以非律师身份担任诉讼代理人，外国驻华使、领馆官员，受本国公民的委托，可以以个人名义担任诉讼代理人，但在诉讼中不享有外交特权和豁免权．
309．涉外民事诉讼中，外国驻华使、领馆授权其本馆官员，在作为当事人的本国国民不在我国领域内的情况下，可以以外交代表身份为其本国国民在我国聘请中国律师或中国公民代理民事诉讼。
310．涉外民事诉讼中，经调解双方达成协议，应当制发调解书。当事人要求发给判决书的，可以依协议的内容制作判决书送达当事人。
311．当事人双方分别居住在我国领域内和领域外，对第一审人民法院判决、裁定的上诉期，居住在我国领域内的为民事诉讼法第一百四十七条所规定的期限，居住在我国领域外的为三十日。双方的上诉期均已届满没有上诉的，第一审人民法院的判决、裁定即发生法律效力。
312．本意见第一百四十五条至第一百四十八条、第二百七十七条、第二百七十八条的规定适用干涉外民事诉讼程序。
313．我国涉外仲裁机构作出的仲裁裁决，一方当事人不履行，对方当事人向人民法院申请执行的，应依照民事诉讼法第二十八章的有关规定办理。
314．申请人向人民法院申请执行我国涉外仲裁机构裁决，须提出书面申请书，并附裁决书正本．如申请人为外国一方当事人，其申请书须用中文本提出．
315． 人民法院强制执行涉外仲裁机构的仲裁裁决时，如被执行人申辩有民事诉讼法第二百六十条第一款规定的情形之一的，在其提供了财产担保后，可以中止执行。人民法院应当对被执行人的申辩进行审查，并根据审查结果裁定不予执行或驳回申辩．
316．涉外经济合同的解除或者终止，不影响合同中仲裁条款的效力．当事人一方因订有仲裁条款的涉外经济合同被解除或者终止向人民法院起诉的，不予受理。
317，依照民事诉讼法第二百五十八条的规定，我国涉外仲裁机构将当事人的财产保全申请提交人民法院裁定的，人民法院可以进行审查，决定是否进行保全．裁定采取保全的，应当责令申请人提供担保，申请人不提供担保的，裁定驳回申请。
318．当事人向中华人民共和国有管辖权的中级人民法院申请承认和执行外国法院作出的发生法律效力的判决、裁定的，如果该法院所在国与中华人民共和国役有缔结或者共同参加国际条约，也没有互惠关系的，当事人可以向人民法院起诉，由有管辖权的人民法院作出判决，予以执行。
319．与我国没有司法协助协议又无互惠关系的国家的法院，未通过外交途径，直接请求我国法院司法协助的，我国法院应予退回，并说明理由．
320．当事人在我国领域外使用人民法院的判决书、裁定书，要求我国人民法院证明其法律效力的，以及外国法院要求我国人民法院证明判决书、裁定书的法律效力的，我国作出判决、裁定的人民法院，可以本法院的名义出具证明。 

第二部分 外国法律法规及国际公约 
I. Switzerland's Federal Code on Private International Law (CPIL) 
of December 18, 1987
The Federal Assembly of the Swiss Confederation,

based on the authority of the Confederation in matters of foreign relations and on Article 64 of the Federal Constitution;

and in consideration of the message of the Federal Council, dated November 10, 1982,

enacts:

Chapter 1: Provisions in Common

Section 1: Scope

Art. 1

1 This Code governs, in an international context:

a. The jurisdiction of the Swiss judicial and administrative authorities;

b. The applicable law;

c. The conditions for the recognition and enforcement of foreign decisions;

d. Bankruptcy and composition agreements;

e. Arbitration.

2 International treaties take precedence.

Section 2: Jurisdiction

Art. 2

I. In general

Unless this Code provides otherwise, the Swiss judicial or administrative authorities at the domicile of the defendant shall have jurisdiction.

Art. 3

II. Emergency jurisdiction

If this Code does not provide for jurisdiction in Switzerland and if proceedings abroad are impossible or cannot reasonably be required to be brought, the Swiss judicial or administrative authorities at the place with which the facts of the case are sufficiently connected shall have jurisdiction.

Art. 4

III. Validation of attachment

If this Code does not provide for any other jurisdiction in Switzerland, an action to validate an attachment may be brought at the place in Switzerland where the attachment was obtained.

Art. 5

IV. Agreed venue

1 The parties may agree on a venue for an existing or a future dispute concerning pecuniary claims arising from a specified legal relationship. The agreement may be made in writing, by telegram, telex, telecopier, or by any other means of communication which evidences the terms of the agreement by a text. Unless stipulated otherwise, the court agreed upon shall have exclusive jurisdiction.

2 The agreement on venue shall be void if one party is denied in an improper manner a venue to which that party is entitled under Swiss law.

3 The court agreed upon may not decline its jurisdiction:

a. If one party has his domicile, place of habitual residence, or place of business in the canton of the Swiss court agreed upon; or

b. If, pursuant to this Code, Swiss law is applicable to the dispute.

Art. 6

V. Appearance by the defendant

In the case of pecuniary claims, the court before which the action is brought shall have jurisdiction if the defendant proceeds to the merits without contesting the court’s jurisdiction unless the court may decline jurisdiction pursuant to Article 5, paragraph 3.

Art. 7

VI. Arbitration agreement

If the parties have concluded an arbitration agreement with respect to an arbitrable dispute, the Swiss court before which the action is brought shall decline its jurisdiction unless:

a. The defendant proceeded to the merits without contesting jurisdiction;

b. The court finds that the arbitration agreement is null and void, inoperative or incapable of being performed; or

c. The arbitral tribunal cannot be constituted for reasons for which the defendant in the arbitration proceeding is manifestly responsible.

Art. 8

VII. Counter-claim

The court in which the principal claim is pending shall also decide a counter-claim if there is a factual connection between the claim and the counter-claim.

Art. 9

VIII. Lis pendens

1 If the same parties are engaged in proceedings abroad based on the same causes of action, the Swiss court shall stay the proceeding if it may be expected that the foreign court will, within a reasonable time, render a decision that will be recognizable in Switzerland.

2 To determine when a court in Switzerland is seized, the date of the first act necessary to institute the action shall be decisive. The initiation of conciliation proceedings shall suffice.

3 The Swiss court shall dismiss the action as soon as a foreign decision is submitted to it which can be recognized in Switzerland.

Art. 10

IX. Provisional measures

The Swiss judicial or administrative authorities may enter provisional measures even if they do not have jurisdiction on the merits.

Art. 11

X. Judicial assistance

1 Acts of judicial assistance shall be implemented in Switzerland according to the law of the canton in which they are executed.

2 Upon petition of the requesting authority, foreign legal procedure may also be observed or taken into account, if necessary, for the enforcement of a claim abroad unless there are important reasons pertaining to the affected party not to do so.

3 The Swiss judicial or administrative authorities may issue documents or take an affidavit from an applicant in accordance with a form of foreign law if the Swiss form is not recognized abroad and if a claim meriting protection could not be asserted there.

Art. 12

XI. Time limits

If a person abroad is required to meet a time limit before Swiss judicial or administrative authorities, it is sufficient that the filing is made with a diplomatic or consular representative of Switzerland by the last day of the allotted time period.

Section 3: Applicable Law

Art. 13

I. Scope of reference

The reference in this Code to a foreign law includes all provisions applicable to the facts of the case under that law. The application of a provision of foreign law is not precluded solely because the provision is attributed the character of public law.

Art. 14

II. Renvoi

1 If the applicable law refers back to Swiss law or onwards to another foreign law, that reference shall be observed only if this Code so provides.

2 In matters of civil status, reference back to Swiss law by a foreign law must be observed.

Art. 15

III. Exception clause

1 The law designated by this Code shall not be applied in those exceptional situations where, in light of all circumstances, it is manifest that the case has only a very limited connection with that law and has a much closer connection with another law.

2 This article is not applicable in the case of a choice of law by the parties.

Art. 16

IV. Establishment of foreign law

1 The content of the applicable foreign law shall be established ex officio. The assistance of the parties may be requested. In the case of pecuniary claims, the burden of proof on the content of the foreign law may be imposed on the parties.

2 Swiss law shall apply if the content of the foreign law cannot be established.

Art. 17

V. Public policy (ordre public)

The application of provisions of foreign law shall be precluded if it would produce a result which is incompatible with Swiss public policy (ordre public).

Art. 18

VI. Mandatory application of Swiss law

This Code does not prevent the application of those mandatory provisions of Swiss law which, by reason of their particular purpose, are applicable regardless of the law designated by this Code.

Art. 19

VII. Taking into account of mandatory provisions of foreign law

1 If, pursuant to Swiss legal concepts, the legitimate and manifestly preponderant interests of a party so require, a mandatory provision of a law other than that designated by this Code may be taken into account if the circumstances of the case are closely connected with that law.

2 In deciding whether such a provision must be taken into account, its purpose is to be considered as well as whether its application would result in an adequate decision under Swiss concepts of law.

Section 4: Domicile, Residence, and Citizenship

Art. 20

I. Domicile, habitual residence, and place of business of a natural person

1 For the purposes of this Code, a natural person:

a. Has his domicile in the State in which he resides with the intention to remain permanently;

b. Has his place of habitual residence in the State in which he lives for an extended period of time, even if this time period is limited from the outset;

c. Has his place of business in the State in which his professional of business activities are centered.

2 No person can have more than domicile at the same time. If a person has no domicile, the place of his habitual residence shall be determinative. The provisions of the Civil Code regarding domicile and residence shall not be applicable.

Art. 21

II. Corporate domicile and place of business

1 In the case of companies, the registered office shall be deemed to be the domicile.

2 The registered office of a company is the place specified in the certificate of incorporation or the deed of partnership. In the absence of such designation, the registered office of the company shall be the place where it is administered in fact.

3 The place of business of a company shall be in the State in which it has its registered office or a branch.

Art. 22

III. Citizenship

The citizenship of a natural person shall be determined by the law of the State of the citizenship in question.

Art. 23

IV. Multiple Citizenship

1 If a person is a citizen of one or more States to Switzerland, Swiss citizenship shall be determinative for purposes of jurisdiction based on citizenship.

2 If a person is a citizen of several States, the citizenship of the State with which the person is most closely connected shall be determinative for purposes of the applicable law unless this Code provides otherwise.

3 If the recognition of a foreign decision in Switzerland depends upon the citizenship of a person, it is sufficient to consider one of his citizenships.

Art. 24

V. Stateless persons and refugees

1 A person shall be regarded as stateless if he is recognized as such under the New York Convention of September 28, 1954 on the legal Status of Stateless Persons or if his relationship with the State of his citizenship has become so attenuated as to be equivalent to statelessness.

2 A person shall be regarded as a refugee if he is recognized as such under the Statute of Asylum of October 5, 1979.

3 If this Code is applied to stateless persons or refugees, domicile shall replace citizenship.

Section 5: Recognition and Enforcement of Foreign Decisions

Art. 25

I. Recognition

1. General rule

A foreign decision shall be recognized in Switzerland:

a. If the judicial or administrative authorities of the State in which the decision was rendered had jurisdiction;

b. If no ordinary appeal can be lodged against the decision or the decision is final; and

c. If there are no grounds for refusal under Article 27.

Art. 26

2. Jurisdiction of foreign authorities

The foreign authorities have jurisdiction:

a. If a provision of this Code so provides or, in the absence of such a provision, the defendant was domiciled in the State in which the decision was rendered;

b. If, in the case of pecuniary claims, the parties have submitted by an agreement valid under this Code to the jurisdiction of the authority that rendered the decision;

c. If, in the case of pecuniary claims, the defendant proceeded to the merits without objecting to jurisdiction; or

d. If, in the case of a counter-claim, the authority which rendered the decision had jurisdiction over the principal claim and there is a factual connection between the principal claim and the counterclaim.

Art. 27

3. Grounds for refusal

1 A foreign decision shall not be recognized in Switzerland if such recognition would be manifestly incompatible with Swiss public policy (ordre public).

2 A foreign decision shall likewise not be recognized if a party establishes:

a. That he was not duly summoned, either according to the law of his domicile or according to the law of his place of habitual residence unless he had proceeded to the merits without contesting jurisdiction;

b. That the decision was rendered in violation of fundamental principles of Swiss procedural law, in particular that he was denied the right to be heard;

c. That a lawsuit between the same parties and concerning the same causes of action had already been brought or decided in Switzerland or that the lawsuit had proceeded to judgment in a third State and that judgment can be recognized in Switzerland.

3 Except as herein provided, the foreign decision is not subject to review on the merits.

Art. 28

II. Enforcement

A decision recognized under Articles 25 to 27 shall be declared enforceable upon application by the interested party.

Art. 29

III. Procedure

1 The application for recognition or enforcement must be submitted to the authority having jurisdiction in the canton in which the foreign decision is to be invoked. It must be accompanied

by:

a. A complete and authenticated copy of the decision;

b. A confirmation that no ordinary appeal can be lodged against the decision or that it is final; and

c. In the case of a judgment rendered by default, an official document establishing that the defaulting party was duly summoned and that he had the opportunity to enter a defense.

2 The party opposing recognition and enforcement shall have the right to a hearing; he may introduce evidence.

3 If a foreign decision is invoked in a proceeding as a preliminary question, the authority to which the application is submitted may itself rule on the recognition.

Art. 30

IV. Court settlement

Articles 25 to 29 shall apply to a court settlement having the same status as a court decision in the State in which it was entered.

Art. 31

V. Non-contentious jurisdiction

Articles 25 to 29 shall apply by analogy to the recognition and enforcement of a decision or a legal instrument resulting from non-contentious jurisdiction.

Art. 32

VI. Entry in the register of births, deaths, and marriages

1 A foreign decision or a foreign act regarding civil status shall be entered in the register of births, deaths, and marriages pursuant to an order of the cantonal supervisory authority.

2 The entry shall be authorized when the requirements of Articles 25 to 27 are satisfied.

3 The persons affected shall have the right to a hearing before the entry is made if it is not established that in the foreign State where the decision was rendered, the procedural rights of the parties were adequately safeguarded.

Chapter 2: Natural Persons

Art. 33

I. General rule

1 Unless this Code provides otherwise, the Swiss judicial or administrative authorities at the domicile shall have jurisdiction in matters of status of natural persons; they shall apply the law in force at the domicile.

2 Claims arising from the infringement of personality rights shall be determined according to the provisions of this Code concerning torts (Art. 129 et seq.).

Art. 34

II. Legal capacity

1 Legal capacity shall be governed by Swiss law.

2 The beginning and termination of legal personality shall be governed by the law applicable to the legal relationship which presupposes legal capacity.

Art. 35

III. Capacity to act

1. General rule

The capacity to act shall be governed by the law of the domicile. A change of domicile shall not affect the capacity to act once that capacity has been acquired.

Art. 36

2. Estoppel

1 A party to a legal transaction who lacks capacity under the law of the State of his domicile may not invoke that incapacity if he had capacity under the law of the State in which the transaction was accomplished unless the other party knew or should have known of that incapacity.

2 This rule is inapplicable to legal transactions concerning family law, the law of inheritance, or real property rights.

Art. 37

IV. Name

1. General rule

1 The name of a person domiciled in Switzerland shall be governed by Swiss law. The name of a person domiciled abroad shall be governed by the law designated by the private international law of the State of his domicile.

2 A person may request, however, that his name be governed by the law of the State of his citizenship.

Art. 38

2. Change of name

1 The Swiss authorities at the domicile of the applicant shall have jurisdiction over a petition to change his name.

2 A Swiss citizen without a Swiss domicile may file a petition for a change of name with the authorities of the canton of his citizenship.

3 The conditions and effects of a change of name shall be governed by Swiss law.

Art. 39

3. Change of name entered abroad

A change of name entered abroad shall be recognized in Switzerland if it is valid in the State of domicile or in the State of citizenship of the applicant.

Art. 40

4. Entry in the register of births, deaths, and marriages

The name shall be entered in the register of births, deaths, and marriages in accordance with Swiss registration principles.

Art. 41

V. Declaration of disappearance

1. Jurisdiction and applicable law

1 The Swiss courts at the last known domicile of a missing person shall have jurisdiction to enter a declaration of disappearance.

2 The Swiss courts shall also have jurisdiction to enter a declaration of disappearance if a legitimate interest justifies it.

3 The conditions and effects of the declaration of disappearance shall be governed by Swiss law.

Art. 42

2. Declaration of disappearance and death issued abroad

A declaration of disappearance or death issued abroad shall be recognized in Switzerland if it was entered in the State of the last known domicile or the State of citizenship of the person who has disappeared.

Chapter 3: Matrimonial Law

Section 1: Celebration of Marriage

Art. 43

I. Jurisdiction

1 Swiss authorities shall have jurisdiction to perform the celebration of marriage if either the bride or the bridegroom is domiciled in Switzerland or is a Swiss citizen.

2 Foreign couples without Swiss domicile may also be permitted to marry in Switzerland by the authority with the jurisdiction if the marriage is recognized in the State of domicile or citizenship of both the bride and bridegroom.

3 Permission may not be refused solely because a divorce granted or recognized in Switzerland is not recognized abroad.

Art. 44

II. Applicable law

1 The substantive conditions for marriage in Switzerland shall be governed by Swiss law.

2 If the conditions under Swiss law are not satisfied, a marriage between foreigners may nevertheless be performed if the conditions of the law of the State of citizenship of either the bride or the bridegroom are satisfied.

3 The form of the celebration of marriage in Switzerland shall be governed by Swiss law.

Art. 45

III. Marriage celebrated abroad

1 A marriage validly celebrated abroad shall be recognized in Switzerland.

2 If the bride or the bridegroom is a Swiss citizen or if both are domiciled in Switzerland, the marriage performed abroad shall be recognized unless the marriage ceremony was performed abroad with the manifest purpose of circumventing the provisions of Swiss law concerning the nullity of marriages.

Art. 45a

IV. Majority

Minors domiciled in Switzerland shall attain their majority upon the celebration of a marriage in Switzerland or the recognition of a marriage celebrated abroad.
Section 2: Effects of Marriage in General

Art. 46

I. Jurisdiction

1. General rule

The Swiss judicial or administrative authorities at the domicile or, in the absence of domicile, those at the place of habitual residence of one of the spouses shall have jurisdiction over actions or to order measures concerning the effects of marriage.

Art. 47

2. Jurisdiction for Swiss citizens

If the spouses are neither domiciled nor habitually resident in Switzerland and if one of them is a Swiss citizen, the judicial or administrative authorities at the place of Swiss citizenship shall have jurisdiction over actions or to order measures regarding the effects of marriage if the action or request cannot be brought at the domicile or place of habitual residence of one of the spouses or if it is unreasonable to so require.

Art. 48

II. Applicable law

1. General rule

1 The effects of marriage shall be governed by the law of the State in which the spouses are domiciled.

2 If the spouses are not domiciled in the same State, the effects of marriage shall be governed by the law of the State of the domicile with which the facts of the case are more closely connected.

3 If the Swiss judicial or administrative authorities at the place of citizenship have jurisdiction under Article 47, they shall apply Swiss law.

Art. 49

2. Maintenance obligations

Maintenance obligations between spouses shall be governed by The Hague Convention of October 2, 1973 on the Law Applicable to Maintenance Obligations.

Art. 50

III. Foreign decisions or measures

Foreign decisions or measures concerning the effects of marriage shall be recognized in Switzerland if they were rendered in the State of domicile or habitual residence of one of the spouses.

Section 3: Matrimonial Property Regimes

Art. 51

I. Jurisdiction

The following authorities shall have jurisdiction over actions or to order measures concerning the matrimonial property regimes:

a. In the event of the dissolution of the matrimonial property regime because of the death of one of the spouses, the Swiss judicial or administrative authorities having jurisdiction over the estate (Art. 86 to 89);

b. In the event of the dissolution of the matrimonial property regime because of judicial dissolution or separation of the marriage, the Swiss courts having jurisdiction thereover (Art. 59, 60, 63 and 64);

c. In all other cases, the Swiss judicial or administrative authorities with jurisdiction over actions or measures concerning the effects of marriage (Art. 46, 47).

Art. 52

II. Applicable law

1. Choice of law by the spouses

a. General rule

1 The matrimonial property regime shall be governed by the law chosen by the spouses.

2 The spouses may choose the law of the State in which they are both domiciled or will be domiciled following the marriage ceremony or the law of the State of which one of the spouses is a citizen. Article 23, paragraph 2, shall not be applicable.

Art. 53

b. Form and effects

1 The choice of law must be agreed in writing or be clearly evident from the marital agreement. Aside from that requirement, it shall be governed by the chosen law.

2 The choice of law may be made or changed at any time. If the choice is made following the celebration of marriage, it shall take effect retroactive to the date of the marriage unless the parties agree otherwise.

3 The chosen law shall remain applicable until the spouses choose another law or revoke their choice.

Art. 54

2. Absence of a choice of law

a. General rule

1 In the absence of a choice of law, the matrimonial property regime shall be governed by:

a. The law of the State in which both spouses are domiciled simultaneously or, if this is not the case,

b. The law of the State in which both spouses were last domiciled simultaneously.

2 If the spouses were never domiciled in the same State simultaneously, the law of their common State of Citizenship shall apply.

3 Spouses who were never domiciled in the same State simultaneously and who do not have a common citizenship shall be subject to the Swiss regime of separate property.

Art. 55

b. Alteration and retroactive effect in case of change of domicile

1 If the spouses transfer their domicile from one State to another, the law of the new domicile shall apply with retroactive effect from the date of the marriage. The spouses may preclude the retroactive effect by written agreement.

2 The change of domicile shall have no effect on the applicable law if the parties have agreed in writing to maintain the former law or if they are subject to a marriage contract.

Art. 56

3. Form of marital agreement

The marital agreement shall be valid as to form if it conforms to the law applicable to the marital agreement or to the law at the place of its conclusion.

Art. 57

4. Effects on third parties

1 The effects of the matrimonial property regime on the legal relationship between a spouse and a third party shall be governed by the law of the State in which the spouse was domiciled when the legal relationship commenced.

2 If, however, the third party knew or should have known the law that governed the matrimonial property regime when the legal relationship commenced, that law shall apply.

Art. 58

III. Foreign decisions

1 Foreign decisions concerning the matrimonial property regime shall be recognized in Switzerland:

a. If they were rendered or are recognized in the State of domicile of the defendant spouse;

b. If they were rendered or are recognized in the State of domicile of the plaintiff spouse, provided that the defendant spouse was not domiciled in Switzerland;

c. If they were rendered or are recognized in the State whose law is applicable to the matrimonial property regime under this Code; or

d. In matters related to real property if they were rendered or are recognized in the State in which the real property is located.

2 The recognition of decisions concerning the matrimonial property regime rendered in connection with measures protecting the marital union or following the death of one of the spouses, a declaration of nullity of the marriage, a divorce, or a separation shall be governed by the provisions of this Code relating to the effects of marriage, divorce, or inheritance (Art. 50, 65 and 96).

Section 4: Divorce and Separation

Art. 59

I. Jurisdiction

1. General rule

The following authorities shall have jurisdiction over actions of divorce or separation:

a. The Swiss courts at the defendant’s domicile;

b. The Swiss courts at the plaintiff’s domicile if he has resided in Switzerland for one year or is a Swiss citizen.

Art. 60

2. Jurisdiction for Swiss citizens

If the spouses are not domiciled in Switzerland and if one of them is a Swiss citizen, the courts at the place of Swiss citizenship shall have jurisdiction over an action of divorce or separation if the action cannot be brought at the domicile of one of the spouses or if it is unreasonable to so require.

Art. 61

II. Applicable law

1 Divorce and separation shall be governed by Swiss law.

2 If, however, both spouses have the same foreign citizenship and only one is domiciled in Switzerland, the law of the State of their common citizenship shall apply.

3 If the law of the State of common citizenship does not permit the dissolution of the marriage or imposes extraordinary severe conditions, Swiss law shall apply if one of the spouses is also a Swiss citizen or one of the spouses has resided in Switzerland for the two years immediately preceding.

4 If the courts at the place of Swiss citizenship have jurisdiction pursuant to Article 60, they shall apply Swiss law.

Art. 62

III. Provisional measures

1 The Swiss court in which an action for divorce or separation is pending shall have jurisdiction to enter provisional measures unless its lack of jurisdiction on the merits is manifest or has been decided in a final judgment.

2 Provisional measures shall be governed by Swiss law.

3 The provisions of this Code concerning maintenance obligations between spouses (Art. 49), the effects of parent-child relationship (Art. 82 and 83), and the protection of minors (Art. 85) take precedence.

Art. 63

IV. Ancillary effects

1 The Swiss law courts with jurisdiction over an action of divorce or separation shall also have jurisdiction over all matters ancillary to the divorce or separation.

2 The law applicable to the divorce or separation shall govern the ancillary effects of divorce and separation. The provisions of this Code concerning names (Art. 37 to 40), maintenance obligations between spouses (Art. 49), the matrimonial property regime (Art. 52 to 57), the effects of parent-child relationship (Art. 82 and 83), and the protection of minors (Art. 85) take precedence.

Art. 64

V. Amendments or modifications of a decision

1 Swiss courts shall have jurisdiction over an action to amend or modify a decision of divorce or separation if they entered the decision or have jurisdiction under Art. 59 or 60. The provisions of this Code concerning the protection of minors (Art. 85) take precedence.

2 An action to amend or modify a decision of divorce or separation shall be governed by the law applicable to the divorce or separation. The provisions of this Code concerning names (Art. 37 to 40), maintenance obligations between spouses (Art. 49), the matrimonial property regime (Art. 52 to 57), the effects of parent-child relationship (Art. 82 and 83), and the protection of minors (Art. 85) take precedence.

Art. 65

VI. Foreign decisions

1 Foreign decisions of divorce or separation shall be recognized in Switzerland if they were rendered in the State of domicile or habitual residence or in the State of citizenship of one spouse or if they are recognized in one of those States.

2 However, a decision rendered in a State of which neither spouse, or only the plaintiff spouse, is a citizen shall be recognized in Switzerland only:

a. If, at the time the petition was filed, at least one spouse was domiciled or had his place of habitual residence in that State and the defendant spouse was not domiciled in Switzerland;

b. If the defendant spouse has submitted to the jurisdiction of the foreign court without reservation; or

c. If the defendant spouse has expressly consented to the recognition of the decision in Switzerland.

Chapter 4: Parent-child relationship

Section 1: The establishment of a parent-child relationship by descent

Art. 66

I. Jurisdiction

1. General rule

The Swiss courts at the place of habitual residence of the child or at the domicile of the mother or the father shall have jurisdiction over actions to establish or contest a parent-child relationship.

Art. 67

2. Jurisdiction for Swiss citizens

If the parents are not domiciled in Switzerland and the child is not habitually resident in Switzerland, the courts at the place of Swiss citizenship of the mother or the father shall have jurisdiction over actions to establish or contest a parent-child relationship if the action cannot be brought at the domicile of one of the parents or at the place of habitual residence of the child or if it is unreasonable to so require.

Art. 68

II. Applicable law

1. General rule

1 The creation, establishment, and contest of a parent-child relationship shall be governed by the law of the State of the habitual residence of the child.

2 If, however, neither the father nor the mother is domiciled in the State of habitual residence of the child and if the child and the parents are citizens of the same State, the law of that State shall apply.

Art. 69

2. Time of determination

1 The law applicable to the creation, establishment, or contest of a parent-child relationship shall be determined as of the date of birth.

2 However, in the case of judicial establishment or judicial contest of a parent-child relationship, the date of the commencement of an action shall be determinative if a preponderant interest of the child so requires.

Art. 70

III. Foreign decisions

Foreign decisions concerning the establishment or the contest of a parent-child relationship shall be recognized in Switzerland if they were rendered in the State of habitual residence or citizenship of the child or in the State of domicile or citizenship of the mother or the father.

Section 2:Acknowledgment

Art. 71

I. Jurisdiction

1 The Swiss authorities at the place of birth or habitual residence of the child as well as the authorities at the place of domicile or citizenship of the mother or the father shall have jurisdiction to receive an act of acknowledgment of a parent-child relationship.

2 In the case of a judicial proceeding in which a parent-child relationship is relevant, the judge hearing the action may receive an act of acknowledgment.

3 The same courts that have jurisdiction over the establishment or contest of a parent-child relationship (Art. 66 and 67) shall have jurisdiction over the contest of an acknowledgment.

Art. 72

II. Applicable law

1 Acknowledgment in Switzerland may be effected in accordance with the law of the State of habitual residence or citizenship of the child or the law of the State of domicile or citizenship of the mother or the father. The date of acknowledgment is determinative.

2 The form of acknowledgment in Switzerland shall be governed by Swiss law.

3 The contest of an acknowledgment shall be governed by Swiss law.

Art. 73

III. Foreign acknowledgment and contest of acknowledgment

1 An act of acknowledgment of a child made abroad shall be recognized in Switzerland if it is valid in the State of habitual residence of citizenship of the child or in the State of domicile or citizenship of the mother or the father.

2 Foreign decisions concerning the contest of acknowledgment shall be recognized in Switzerland when they are rendered in one of the States set forth in paragraph 1.

Art. 74

IV. Legitimation

Article 73 shall apply by analogy to a foreign legitimation.

Section 3: Adoption

Art. 75

I. Jurisdiction

1. General rule

1 The Swiss judicial or administrative authorities at the domicile of the adopting person or the adopting spouses shall have jurisdiction to grant the adoption.

2 The same courts that have jurisdiction over the establishment or contest of a parent-child relationship (Art. 66 and 67) shall have jurisdiction over the contest of adoption.

Art. 76

2. Jurisdiction for Swiss citizens

If the adopting person or the adopting spouses are not domiciled in Switzerland and if one of them is a Swiss citizen, the judicial or administrative authorities at the place of Swiss citizenship shall have jurisdiction to grant the adoption if it is impossible or unreasonable to require that the adoption procedure be conducted at their foreign domicile.

Art. 77

II. Applicable law

1 The conditions for adoption in Switzerland shall be governed by Swiss law.

2 If it becomes apparent that an adoption would not be recognized in the State of domicile or citizenship of the adopting person or the adopting spouses and the child would be severely prejudiced, the authorities shall also take into account the requirements of the law of the State in question. If the recognition of the adoption remains uncertain, the adoption shall not be granted.

3 An action to annul an adoption pronounced in Switzerland shall be governed by Swiss law. An adoption pronounced abroad may only be annulled in Switzerland if there are grounds for doing so under Swiss law.

Art. 78

III. Foreign adoptions and similar acts

1 Adoptions pronounced abroad shall be recognized in Switzerland if they were pronounced in the State of domicile or citizenship of the adopting person or the adopting spouses.

2 Adoptions or similar acts under foreign law which have effects essentially different from a parent-child relationship under Swiss Law shall only be recognized in Switzerland with the effects that attach to them in the State in which such acts were pronounced.

Section 4: Effects of parent-child relationship

Art. 79

I. Jurisdiction

1. General rule

1 The Swiss courts at the place of habitual residence or domicile of the child or, in the absence of such domicile, those at the place of habitual residence of the defendant parent shall have jurisdiction over actions regarding the relations between parent and child, in particular, maintenance of the child.

2 The provisions of this Code concerning names (Art. 33, 37 to 40), the protection of minors (Art. 85), and the law of inheritance (Art. 86 to 89) take precedence.

Art. 80

2. Jurisdiction for Swiss citizens

If neither the child nor the defendant parent is domiciled or habitually resident in Switzerland and if one of them is a Swiss citizen, the courts at the place of Swiss citizenship shall have jurisdiction.

Art. 81

3. Claims of third parties

The Swiss courts designated under Articles 79 and 80 shall also have jurisdiction to decide:

a. Claims of authorities who have made advances for the child’s maintenance;

b. Claims of the mother for maintenance and reimbursement of expenses occasioned by the birth.

Art. 82

II. Applicable law

1. General rule

1 The relations between parent and child shall be governed by the law of the State of the habitual residence of the child.

2 However, if neither spouse is domiciled in the State of habitual residence of the child and if the parents and the child are citizens of the same State, the law of that State shall apply.

3 The provisions of this Code concerning names (Art. 33, 37 to 40), the protection of minors (Art. 85), and the law of inheritance (Art. 90 to 95) take precedence.

Art. 83

2. Maintenance

1 The maintenance obligations between parent and child shall be governed by the Hague Convention of October 2, 1973 on the Law Applicable to Maintenance Obligations.

2 To the extent that the mother’s claims for maintenance and reimbursement of the expenses occasioned by the birth are not covered by the Convention, the provisions of the Convention shall apply by analogy.

Art. 84

III. Foreign decisions

1 Foreign decisions regarding the relations between parent and child shall be recognized in Switzerland if they were rendered in the State of habitual residence of the child or in the State of domicile or habitual residence of the defendant parent.

2 The provisions of this Code concerning names (Art. 39), the protection of minors (Art. 85), and the law of inheritance (Art. 96) take precedence.

Chapter 5: Guardianship and Other Protective Measures

Art. 85

1 In matters affecting the protection of minors, The Hague Convention of October 5, 1961 on Jurisdiction and Law Applicable to Protection of Minors shall govern the jurisdiction of the Swiss judicial or administrative authorities, the applicable law, and the recognition of foreign decisions or measures.

2 The Convention shall apply by analogy to persons who have reached majority, to persons who are minors only under Swiss law, or to persons who do not have their place of habitual residence in one of the contracting States.

3 In addition, the Swiss judicial or administrative authorities shall have jurisdiction, if required, to protect a person or his property.

Chapter 6: Inheritance

Art. 86

I. Jurisdiction

1. General rule

1 The Swiss judicial or administrative authorities at the last domicile of the decedent shall have jurisdiction in probate proceedings and inheritance disputes.

2 Exclusive jurisdiction claimed by a State with respect to real property located therein takes precedence.

Art. 87

2. Jurisdiction for Swiss citizens

1 The Swiss judicial or administrative authorities at the place of the Swiss citizenship of the decedent shall have jurisdiction over the estate of a Swiss citizen domiciled abroad at death to the extent not dealt with by the foreign authorities.

2 The Swiss authorities at the place of Swiss citizenship shall always have jurisdiction if, by will or by testamentary contract, a Swiss citizen having had his last domicile abroad has submitted his entire estate or the part located in Switzerland to Swiss jurisdiction or the Swiss law. Article 86, paragraph 2, takes precedence.

Art. 88

3. Jurisdiction for property in Switzerland

1 If a foreigner domiciled abroad at death leaves property located in Switzerland, the Swiss judicial or administrative authorities at the place where the property is located shall have jurisdiction to regulate that part of the estate in Switzerland to the extent not dealt with by the foreign authorities.

2 If there is property at more than one place in Switzerland, the Swiss judicial or administrative authorities first called upon shall have jurisdiction.

Art. 89

4. protective measures

If the decedent had his last domicile abroad and left property located in Switzerland, the Swiss authorities at the place where such property is located shall order provisional measures necessary to protect the property.

Art. 90

II. Applicable law

1. Last domicile in Switzerland

1 The estate of a person last domiciled in Switzerland shall be governed by Swiss law.

2 A foreigner may, however, submit his estate by will or by testamentary contract to the law of the States of which he is a citizen. The choice shall be void if the decedent was no longer a citizen of the chosen State at his death or if he had acquired Swiss citizenship.

Art. 91

2. Last domicile abroad

1 The estate of a person who had his last domicile abroad shall be governed by the law designated by the private international law rules of the State in which the decedent was domiciled.

2 To the extent that Swiss judicial or administrative authorities have jurisdiction under Article 87, the estate of a Swiss decedent who had his last domicile abroad shall be governed by Swiss law unless the decedent had expressly reserved the law of his last domicile by will or testamentary contract.

Art. 92

3. Scope of the law applicable to the estate and its devolution

1 The law applicable to the estate shall determine what belongs to the estate, who is entitled thereto and to what extent, who shall meet the debts of the estate, the legal remedies and measures that may be invoked and under what conditions.

2 The procedures for execution shall be governed by the law of the State of the authority having jurisdiction. In particular, that law shall govern protective measures and the devolution of the estate, including the execution of the will.

Art. 93

4. Form

1 The form of the will shall be governed by The Hague Convention of October 5, 1961 on the Conflicts of Laws Relating to the Form of Testamentary Dispositions.

2 the Convention shall apply by analogy to the form of other dispositions by reason of death.

Art. 94

5. Testamentary capacity

A person may make a disposition by reason of death if, at the time of disposition, he had testamentary capacity under the law of the State of his domicile or habitual residence or under the law of one of the States of which he was citizen.

Art. 95

6. Testamentary contracts and mutual dispositions by reason of death

1 A testamentary contract shall be governed by the law of the State in which the disposing party was domiciled when the contract was executed.

2 If, in a testamentary contract, the disposing party subjects his entire estate to the law of the State of his citizenship, that law shall apply in place of the law of his domicile.

3 Mutual dispositions by reason of death are valid if they conform to the law of the State of domicile of each of the disposing parties or the law of the State of their common citizenship if that law was chosen.

4 The provisions of this Code concerning form and testamentary capacity (Art. 93 and 94) take precedence.

Art. 96

III. Foreign decisions, measures, legal instruments, and rights

1 Foreign decisions, measures, and instruments concerning an estate, as well as rights which are derived from an estate probated abroad, shall be recognized in Switzerland:

a. If they were rendered, taken, drawn up, or established in the State of the last domicile of the decedent or pursuant to the law chosen by the decedent or if they are recognized in one of those States; or

b. In the case of decisions concerning real property, when they were rendered, taken, drawn up, or established in the State in which the property is located or if they are recognized in that State.

2 If a State claims exclusive jurisdiction over real property of a decedent located in its territory, only its decisions, measures, or documents shall be recognized.

3 Protective measures issued in the State in which property of the decedent is located shall be recognized in Switzerland.

Chapter 7: Property

Art. 97

I. Jurisdiction

1. Real property

The courts at the place in Switzerland where the real property is located shall have exclusive jurisdiction over actions concerning interests in that real property.

Art. 98

2. Movable property

1 The Swiss courts at the domicile or, in the absence of domicile, the Swiss courts at the place of habitual residence of the defendant shall have jurisdiction over actions concerning interests in movable property.

2 If the defendant is neither domiciled nor habitually resident in Switzerland, the Swiss courts at the place where the property is located shall have jurisdiction.

Art. 99

II. Applicable law

1. Real property

1 Interests in real property shall be subject to the law of the place where the property is located.

2 Claims arising from nuisances emanating from real property shall be governed by the provisions of this Code concerning torts (Art. 138).

Art. 100

2. Movable property

a. General rule

1 The acquisition and loss of an interest in movable property shall be governed by the law of the place where the property was located at the time when the facts occurred from which the acquisition or the loss derive.

2 The extent and the exercise of interests in movable property shall be governed by the law of the place where the property is located.

Art. 101

b. Property in transit

The acquisition and the loss of interests in movable property in transit based on a legal transaction shall be governed by the law of the State of destination.

Art. 102

c. Property arriving in Switzerland

1 If an item of movable property is transported to Switzerland from abroad and if an interest in such property had not already been acquired or lost abroad, the facts occurring abroad shall be deemed to have occurred in Switzerland.

2 If an item of movable property arrives in Switzerland over which a retention of title was validly established abroad which does not satisfy the requirements of Swiss law, that retention shall nevertheless remain valid for three months.

3 Such retention of title shall not be applied against a bona fide third party.

Art. 103

d. Retention of title to property being exported

Retention of title to an item of movable property intended for export shall be governed by the law of the State of destination.

Art. 104

e. Choice of law by the parties

1 The parties may submit the acquisition and loss of an interest in movable property to the law of the State of shipment or the State of destination or to the law applicable to the underlying legal transaction.

2 The choice of law shall not be applied against a third party.

Art. 105

3. Special rules

a. Pledge of claims, securities, and other rights

1 The pledge of claims, securities, and other rights shall be governed by the law chosen by the parties. The choice of law shall not be applied against a third party.

2 In the absence of a choice of law, the pledge of claims and securities shall be governed by the law of the State of the habitual residence of the secured creditor; the pledge of other rights shall be governed by the law applicable to such other rights.

3 Only the law applicable to the pledged right may be applied against the debtor.

Art. 106

b. Title documents

1 The law designated in a document of title shall determine whether such document represents title to the merchandise. In the absence of such designation, the law of the State of the place of business of the issuer shall govern.

2 If the document represents title to the merchandise, title to the certificate and to the merchandise shall be governed by the law applicable to the title document as an item of movable property.

3 If several parties assert an interest in the merchandise, one directly, the others by virtue of a title document, the law applicable to the merchandise itself shall determine whose right prevails.

Art. 107

c. Means of transportation

The provisions of other statutes concerning interests in ships, aircraft, and other means of transportation shall take precedence.

Art. 108

III. Foreign decisions

1 Foreign decisions concerning interests in real property shall be recognized in Switzerland if they were rendered in the State in which the real property is located or if they are recognized in that State.

2 Foreign decisions concerning interests in movable property shall be recognized in Switzerland:

a. If they were rendered in the State of domicile of the defendant;

b. If they were rendered in the State in which the property was located, provided that the defendant had his place of habitual residence there; or

c. If they were rendered in the State of the venue agreed upon.

Chapter 8: Intellectual Property rights

Art. 109

I. Jurisdiction

1 The Swiss courts at the domicile of the defendant shall have jurisdiction over actions concerning intellectual property rights. In the absence of such domicile, the Swiss courts at the place of where protection is invoked shall have jurisdiction. This provision is inapplicable to actions concerning the validity or the registration of intellectual property rights abroad.

2 If several defendants can be sued in Switzerland and if the claims are based essentially on the same facts and the same grounds, an action may be brought against all of them before any judge having jurisdiction; the judge before whom suit is first brought shall have exclusive jurisdiction.

3 If the defendant is not domiciled in Switzerland, actions concerning the validity or the registration of intellectual property rights in Switzerland shall be brought before the Swiss courts at the place of business of the representative of record or, in the absence of such representative, before the courts at the place where the Swiss registry has its office.

Art. 110

II. Applicable law

1 Intellectual property rights shall be governed by the law of the State in which protection of the intellectual property is sought.

2 In the case of claims arising out of infringement of intellectual property rights, the parties may always agree, after the act causing damage has occurred, that the law of the forum shall apply.

3 Contracts concerning intellectual property rights shall be governed by the provisions of this Code concerning the law applicable to contracts (Art. 122).

Art. 111

III. Foreign decisions

1 Foreign decisions concerning intellectual property rights shall be recognized in Switzerland:

a. If the decision was rendered in the State of domicile of the defendant; or

b. If the decision was rendered in the State under the laws of which protection of the intellectual property is sought, provided that the defendant was not domiciled in Switzerland.

2 Foreign decisions concerning the validity or the registration of intellectual property rights shall only be recognized if they were rendered in the State under the law of which protection of the intellectual property is claimed or if they are recognized there.

Chapter 9: Law of Obligations

Section 1: Contracts

Art. 112

I. Jurisdiction

1. General rule

1 The Swiss courts at the defendant’s domicile or, in the absence of domicile, those at the place of habitual residence of the defendant shall have jurisdiction over actions arising from contracts.

2 In addition, the Swiss courts at the place where the defendant has his place of business shall also have jurisdiction over actions arising out of the activities of that place of business.

Art. 113

2. Place of performance

If an obligation must be performed in Switzerland and if the defendant does not have his domicile, habitual residence, or place of business in Switzerland, the action may be brought before the Swiss court at the place of performance.

Art. 114

3. Consumer contracts

1 An action brought by a consumer relating to a contract that complies with Article 120, paragraph 1, may be filed, at the election of the consumer, before the Swiss court:

a. At the domicile or, in the absence of domicile, at the place of habitual residence of the consumer; or

b. At the domicile or, in the absence of domicile, at the place of habitual residence of the supplier.

2 The consumer may not waive in advance the venue at his domicile or place of habitual residence.

Art. 115

4. Employment contracts

1 The Swiss courts at the domicile of the defendant or at the place where the employee habitually carries out his work shall have jurisdiction over actions relating to an employment contract.

2 In addition, in the case of actions brought by an employee, the Swiss courts at his domicile or the place of his habitual residence shall have jurisdiction.

Art. 116

II. Applicable law

1. In general

a. Choice of law by the parties

1 The contract shall be governed by the law chosen by the parties.

2 The choice of law must be express or clearly evident from the terms of the contract or the circumstances. In all other respects it shall be governed by the law chosen.

3 The choice of law may be made or modified at any time. If made or modified following the conclusion of the contract, it shall be retroactive to the time the contract was concluded. The rights of third parties shall take precedence.

Art. 117

b. Absence of a choice of law

1 In the absence of a choice of law, the contract shall be governed by the law of the State with which it is most closely connected.

2 It is presumed that the closest connection exists with the State in which the party who must perform the characteristic obligation is habitually resident or, if the contract was concluded in the exercise of a professional or commercial activity, where such party has his place of business.

3 In particular, the following shall be considered the characteristic obligation:

a. The obligation of the alienator, in contracts of alienation;

b. The obligation of the party transferring the use of a thing or a right, in the case of contracts concerning the use of a thing or a right;

c. The service provided, in the case of mandates, work and labor contracts, and similar

service contracts;

d. The obligation of the custodian, in custodial contracts;

e. The obligation of the guarantor or the surety, in guaranty or surety contracts.

Art. 118

2. In particular

a. Sale of movable property

1 The sale of movable property shall be governed be The Hague Convention of June 15, 1955 on the Law Applicable to the International Sales of Goods.

2 Article 120 takes precedence.

Art. 119

b. Real property

1 Contracts concerning real property or its use shall be governed by the law of the State in which it is located.

2 A choice of law by the parties is permitted.

3 The form of the contract shall be governed by the law of the State in which the real property is located unless that law permits the application of another law. In the case of real property located in Switzerland, the form shall be governed by Swiss law.

Art. 120

c. Consumer contracts

1 Contracts relating to the provision of ordinary goods and services intended for the personal or family use of the consumer and which are not associated with the professional or commercial activities of the consumer shall be governed by the law of the State in which the consumer is habitually resident:

a. If the supplier received the order in that State;

b. If the conclusion of the contract was preceded in that State by an offer or an advertisement and the consumer performed there the necessary acts to conclude the contract; or

c. If the consumer was induced by the supplier to go abroad to place his order there.

2 A choice of law by the parties is precluded.

Art. 121

d. Employment contracts

1 An employment contract shall be governed by the law of the State in which the employee habitually carries out his work.

2 If the employee habitually carries out his work in several States, the employment contract shall be governed by the law of the State of the place of business or, in the absence of a place of business, at the domicile or place of habitual residence of the employer.

3 The parties may subject the employment contract to the law of the State in which the employee is habitually resident or in which the employer has his place of business, his domicile, or his place of habitual residence.

Art. 122

e. Contracts concerning intellectual property rights

1 Contracts concerning intellectual property rights shall be governed by the law of the State in which the party transferring the intellectual property right or granting the use thereof has his place of habitual residence.

2 A choice of law by the parties is permitted.

3 Contracts between an employer and an employee regarding rights to intellectual property which the employee has created in the course of his employment shall be governed by the law applicable to the employment contract.

Art. 123

3. Provisions in common

a. Failure to respond to an offer

The party who fails to respond to an offer to conclude a contract may request that the effects of his silence be governed by the law of the State in which he has place of habitual residence.

Art. 124

b. Form

1 A contract is valid as to form if it conforms with the law applicable to the contract or to the law of the place where it is concluded.

2 The form of a contract concluded between persons in different States is valid if it conforms with the law of one of those States.

3 The form of the contract shall be governed exclusively by the law applicable to the contract if, to protect a party, that law prescribes compliance with a specific form unless that law permits the application of another law.

Art. 125

c. Performance and inspection procedures

Performance and inspection procedures shall be governed by the law of the State in which they actually occur.

Art. 126

d. Agency

1 If agency is based on contract, the relationship between the principal and the agent shall be governed by the law applicable to their contract.

2 The conditions under which acts of the agent bind the principal in relation to third parties shall be governed by the law of the State in which the agent has his place of business or, in the absence thereof or if that place is not evident to the third party, the law of the State in which the agent primarily acts in the particular case.

3 If the agent has an employment contract with the principal and if he has no place of business of his own, his place of business shall be deemed to be the registered office of the principal.

4 The law designated in paragraph 2 shall also apply to the relationship between an unauthorized agent and a third party.

Section 2: Unjust enrichment

Art. 127

I. Jurisdiction

The Swiss courts at the domicile of the defendant or, in the absence of domicile, those at hisplace of habitual residence or at his place of business shall have jurisdiction over actions with respect to unjust enrichment.

Art. 128

II. Applicable law

1 Claims of unjust enrichment shall be governed by the law which governs the existing or alleged legal relationship from which the enrichment results.

2 If there is no such legal relationship, claims of unjust enrichment shall be governed by the law of the State in which the enrichment occurred; the parties may agree that the law of the forum shall apply.

Section 3: Torts

Art. 129

I. Jurisdiction

1. In general

1 The Swiss courts at the domicile of the defendant or, in the absence of domicile, those at his place of habitual residence or at his place of business shall have jurisdiction over actions in tort.

2 If the defendant is neither domiciled nor habitually resident in Switzerland and does not have a place of business in Switzerland, an action may be brought before the Swiss court at the place in which the act that caused injury arose or the resultant injury occurred.

3 If several defendants can be sued in Switzerland and if the claims are based essentially on the same facts and grounds, an action may by brought against all of them before any judge having jurisdiction; the judge before whom suit is first brought shall have exclusive jurisdiction.

Art. 130

2. In particular

1 The Swiss courts at the place where the event causing damage occurred shall have jurisdiction over actions concerning damage caused by a nuclear installation or the transportation of nuclear substances.

2 If that place cannot be determined, the action may be brought:

a. If the operator of a nuclear installation is liable, before the Swiss courts at the place where the nuclear installation is located;

b. If the holder of a transportation license is liable, before the Swiss courts at the place where the holder is domiciled or has elected domicile.

3 Actions to enforce the right to information against the holder of a data collection may be brought before the courts named in Article 129 or before the Swiss courts at the place where the data collection is maintained or used.
Art. 131

3. Direct action against insurer

A direct action against the insurer may be brought before the Swiss courts at the place where the insurer has his place of business or at the place in which the act that caused injury arose or the resultant injury occurred.

Art. 132

II. Applicable law

1. In general

a. Choice of law by the parties

The parties may agree any time after the event causing damage has occurred that the law of the forum shall apply.

Art. 133

b. Absence of a choice of law

1 If the tortfeasor and injured party have their place of habitual residence in the same State, claims founded in tort shall be governed by the law of that State.

2 If the tortfeasor and the injured party do not have their place of habitual residence in the same State, the claims shall be governed by the law of the State in which the tort was committed.

If the injury occurs in another State than the State, in which the act that caused injury arose, the law of that State shall apply if the tortfeasor should have foreseen that the injury would occur there.

3 Notwithstanding the preceding paragraphs, if a tort violates an existing legal relationship between the tortfeasor and the injured party, claims founded in tort shall be governed by the law applicable to that legal relationship.

Art. 134

2. In particular

a. Traffic accidents

Claims resulting from traffic accidents shall be governed by The Hague Convention of May 4, 1971 on the Law Applicable to Traffic Accidents.

Art. 135

b. Product liability

1 Claims founded on a product defect or a faulty description of a product shall be governed at the option of the injured party by:

a. The law of the State in which the tortfeasor has his place of business or, in the absence of a place of business, his place of habitual residence.; or

b. The law of the State in which the product was purchased unless the tortfeasor proves that the product was marketed in that State without his consent.

2 If claims founded on a product defect or a faulty description of a product are governed by foreign law, no awards may be made in Switzerland in excess of those which would have been awarded for such damage under Swiss law.

Art. 136

c. Unfair competition

1 Claims founded on an act of unfair competition shall be governed by the law of the State in whose market the effects occur.

2 If the act affects exclusively the business of a particular competitor, the applicable law shall be that of the State where the place of business of the injured party is located.

3 Article 133, paragraph 3, takes precedence.

Art. 137

d. Restraint of competition

1 Claims founded on restraint of competition shall be governed by the law of the State in whose market the direct effects of the restraint on the injured party occur.

2 If claims founded on restraint of competition are governed by foreign law, no awards may be made in Switzerland in excess of those which would have been awarded for a restraint of competition under Swiss law.

Art. 138

e. Nuisances

Claims arising from nuisances emanating from real property shall be governed at the option of the injured party by the law of the State in which the real property is located or by the law of the State in which the effects of the nuisances occur.

Art. 139

f. Infringement of personality rights

1 Claims founded on an infringement of personality rights by the media, especially by the press, radio, television, or other means of public information, shall be governed at the option of the injured party by:

a. The law of the State in which the injured party has his place of habitual residence of the tortfeasor should have foreseen that the effects would occur in that State;

b. The law of the State in which the tortfeasor has his place of business or place of habitual residence; or

c. The law of the State in which the effects of the infringement have occurred if the tortfeasor should have foreseen that the effects would occur in that State.

2 The right to reply against the media shall be governed exclusively by the law of the State in which the publication appeared or from which the radio or television program was broadcasted.

3 Paragraph 1 shall also apply to claims founded on an infringement of personality rights through the processing of personal data and claims founded on an impairment of the right to information concerning personal data.
Art. 140

3. Special provisions

a. Several tortfeasors

If several parties participated in a tort, the applicable law shall be determined separately for each of them, whatever their role therein.

Art. 141

b. Direct action against insurer

The injured party may bring his claim directly against the insurer of the liable party if the law applicable to the tort or the insurance contract so provides.

Art. 142

4. Scope of application

1 The law applicable to the tort shall determine in particular tortious capacity, the conditions and extent of liability, as well as the party liable.

2 Regulations governing safety and conduct in force at the place of the act shall be taken into consideration.

Section 4: Provisions in Common

Art. 143

I. Multiple debtors

1. Claims against several debtors

If the creditor has a claim against several debtors, the legal consequences thereof shall be determined under the law which governs the legal relationship between the creditor and the debtor sued.

Art. 144

2. Recourse between debtors

1 A debtor has a right of recourse against a co-debtor, directly or by subrogation, only to the extent permitted under the laws governing their debts to the creditor.

2 The exercise of the right of recourse against a co-debtor shall be governed by the law applicable to the debt between that debtor and the creditor. Questions exclusively concerning the relationship between the creditor and the claimant debtor shall be governed by the law applicable to the debt between them.

3 The right of an institution performing public duties to seek recourse shall be determined by the law applicable to that institution. For the admissibility and exercise of the right of recourse, paragraphs 1 and 2 are applicable.

Art. 145

II. Transfer of a claim

1. Assignment by contract

1 The contractual assignment of a claim shall be governed by the law chosen by the parties or, in the absence of such choice, by the law applicable to the claim. The choice of law made by the assignor and assignee shall not be applied against the debtor without his consent.

2 The choice of law concerning the assignment of a claim of an employee shall only be valid to the extent permitted under Article 121, paragraph 3, concerning an employment contract.

3 The form of assignment shall be governed exclusively by the law applicable to the contract of assignment.

4 Questions exclusively concerning the relationship between assignor and assignee shall be governed by the law applicable to the legal relationship on which the assignment is based.

Art. 146

2. Transfer by operation of law

1 The transfer of a claim by operation shall be governed by the law which governs the underlying legal relationship between the former and the new creditor or, in the absence of such relationship, by the law which governs the claim.

2 The provisions of the law governing the claim which are intended to protect the debtor take precedence.

Art. 147

III. Currency

1 Currency is defined by the law of the State issuing the currency

2 The effects that currency exerts on the amount of a debt shall be governed by the law applicable to the debt.

3 The law of the State in which payment must be made shall determine in which currency the payment is to be made.

Art. 148

IV. Statute of limitations and extinction of a claim

1 The law applicable to a claim shall govern the statute of limitations applicable to it and its extinction.

2 In the case of extinction by set-off, the law applicable is that which governs the claim to which the set-off is made.

3 Novation, release, and contracts of set-off shall be governed by the provisions of this Code concerning the law applicable to contracts (Art. 116 et seq.).

Section 5: Foreign Decisions

Art. 149

1 Foreign decisions relating to claims concerning the law of obligations shall be recognized in Switzerland:

a. If they were rendered in the State of domicile of the defendant; or

b. If they were rendered in the State of habitual residence of the defendant and the claims relate to an activity conducted there.

2 A foreign decision shall also be recognized:

a. If a decision relating to a contractual obligation was rendered in the State of performance and the defendant was not domiciled in Switzerland;

b. If a decision relating to a claim concerning a consumer contract was rendered at the domicile or place of habitual residence of the consumer and the conditions set forth in Art. 120, paragraph 1, are satisfied;

c. If a decision relating to a claim concerning an employment contract was rendered at the place where the employee worked or at the place where the business was conducted and the employee was not domiciled in Switzerland;

d. If a decision relating to a claim resulting from the operation of a business was rendered at the registered office of that business;

e. If a decision relating to unjust enrichment was rendered at the place of the act or the resultant injury and the defendant was not domiciled in Switzerland; or

f. If a decision relating to a tort was rendered at the place of the act or the resultant injury and the defendant was not domiciled in Switzerland.

Chapter 10: Company Law

Art. 150

I. Notions

1 For purposes of this Code, the term company shall include all organized associations of persons and all organized units of assets.

2 Simple partnerships which have not been organized shall be governed by the provisions of this Code concerning contracts (Art. 116 et seq.).

Art. 151

II. Jurisdiction 
1. General rule

1 In disputes concerning company law, the Swiss courts at the registered office of the company shall have jurisdiction over actions against the company, the stockholders or partners, or the persons liable under company law.

2 The Swiss courts at the domicile or, in the absence of domicile, at the place of habitual residence of the defendant shall also have jurisdiction over actions against a stockholder or a partner or a person liable under company law.

3 In addition, the Swiss courts at the place of public issuance of equity and debt instruments shall have jurisdiction over an action in responsibility related to the issuance. This jurisdiction cannot be precluded by an agreement on venue.

Art. 152

2. Liability for foreign companies

The following courts shall have jurisdiction over actions brought against a person liable under Article 159 or against the foreign company for which the person acts:

a. The Swiss courts at the domicile or, in the absence of domicile, the place of habitual residence of the defendant; or

b. The Swiss courts at the place where the company is administered in fact.

Art. 153

3. Protective measures

Measures intended to protect property located in Switzerland of companies which have their registered office abroad shall be under the jurisdiction of the Swiss judicial or administrative authorities at the place where the property to be protected is located.

Art. 154

III. Applicable law

1. General rule

1 Companies shall be governed by the law of the State under which they are organized if they satisfy the publication or registration requirements of that law or, if there are no such requirements, if they are organized according to the law of that State.

2 A company which fails to meet these conditions shall be governed by the law of the State in which it is administered in fact.

Art. 155

2. Scope

Except as set forth in Articles 156 to 161, the law applicable to the company shall govern in particular:

a. The legal nature of the company;

b. The formation and dissolution;

c. The legal capacity and the capacity to act;

d. The name or the style;

e. The organization;

f. The internal relationships, in particular the relationship between the company and its members;

g. The liability arising from the violation of company law;

h. The liability for the debts of the company;

i. The power to represent the company by the persons acting for it pursuant to its organization.

Art. 156

IV. Special rules

1. Claims arising from the public issuance of equity and debt instruments

Claims arising from the public issuance of equity and debt instruments by means of a prospectus, circular, or similar publications shall be governed by the law applicable to the company or that of the State in which the issuance is made.

Art. 157

2. Protection of the name and the style

1 The protection against infringement in Switzerland of the name or the style of a company registered in the Swiss Register of Commerce shall be governed by Swiss law.

2 In the absence of registration in the Swiss Register of Commerce, the protection of the name or the style shall be governed by the law applicable to unfair competition (Art. 136) or to infringement of personality rights (Art. 132, 133 and 139).

Art. 158

3. Restriction on the power to represent a company

A company may not invoke restrictions on the representative power of a director, officer, or agent which are unknown under the law of the place of business or habitual residence of the other party unless the other party knew or should have known of the restrictions.

Art. 159

4. Liability for foreign companies

If the business of a company formed under foreign law is conducted in or from Switzerland, the liability of the persons acting on behalf of the company shall be governed by Swiss law.

Art. 160

V. Swiss branch of foreign companies

1 A company which has its registered office abroad may have a branch in Switzerland. The branch shall be governed by Swiss law.

2 Swiss law shall govern the power to represent such branch. At least one person authorized to represent the branch must be domiciled in Switzerland and be registered in the Register of Commerce.

3 The Federal Council shall fix the requirements of the mandatory registration in the Register of Commerce.

Art. 161

VI. Transfer of a foreign company to Switzerland

1. General rule

1 A foreign company may, without liquidating and reincorporating, submit itself to Swiss law if the governing foreign law so permits. The company must satisfy the requirements fixed by the foreign law and must be able to adopt one of the forms of organization of Swiss law.

2 The Federal Council may authorize the submission to Swiss law even if the requirements fixed by the foreign law are not met, particularly if important Swiss interests are involved.

Art. 162

2. Determinative point in time

1 A company which, pursuant to Swiss law, is required to be registered in the Register of Commerce shall be governed by Swiss law as soon as it proves that its center of business activities has been transferred to Switzerland and that it has adopted one of the forms of organization under Swiss law.

2 A company which, pursuant to Swiss law, is not required to be registered in the Register of Commerce shall be governed by Swiss law as soon as it has clearly chosen to be governed by Swiss law, has a sufficient relationship with Switzerland, and adopts one of the forms of organization under Swiss law.

3 Before it may be registered, a joint stock company must prove by means of an auditor’s report from a firm of auditors duly authorized by the Federal Council that its share capital is unimpaired according to Swiss law.

Art. 163

VII. Transfer of a company from Switzerland to a foreign country

1. General rule

1 A Swiss company may, without liquidating and reincorporating, submit itself to a foreign law if it proves:

a. That it has satisfied the conditions fixed by Swiss law;

b. That it continues to exist under foreign law; and

c. That, in a public notice announcing the proposed change in its State of incorporation, it has requested its creditors to submit their claims.

2 The provisions concerning protective measures in the event of international conflicts within the meaning of Article 61 of the Federal Statute of October 8, 1982 on National Economic Supply take precedence.

Art. 164

2. Company debts

1 A company registered in the Swiss Register of Commerce may be deleted only if the petitioner credibly establishes that its creditors have been paid or that their claims are secured or that the creditors consent to the deletion.

2 Claims against the company may be prosecuted in Switzerland as long as its creditors have not been paid or secured.

Art. 165

VIII. Foreign decisions

1 Foreign decisions concerning claims under company law shall be recognized in Switzerland:

a. If they rendered or are recognized in the State in which the company has its registered office and the defendant was not domiciled in Switzerland; or

b. If they were rendered in the State of domicile or at the place of habitual residence of the defendant.

2 Foreign decisions concerning claims relating to the public issuance of equity and debt instruments by means of prospectus, circular, or similar publications shall be recognized in Switzerland if they were rendered in the State in which the issuance of the equity or debt instruments was made and the defendant was not domiciled in Switzerland.

Chapter 11: Bankruptcy and Composition Agreements

Art. 166

I. Recognition

1 A foreign bankruptcy decree entered in the State of domicile of the debtor shall be recognized in Switzerland upon application of the foreign trustee in bankruptcy or one of the creditors:

a. If the decree is enforceable in the State where it was entered;

b. If there are no grounds for refusal under Article 27 of this Code; and

c. If reciprocity is accorded in the State where the decree was entered.

2 If the debtor has a branch in Switzerland, the procedure provided for under Article 50, paragraph 1, of the Federal Statute on the Prosecution for Debts and Bankruptcy16 is permissible until the schedule of creditors under Article 172 of this Code becomes final.

Art. 167

II. Procedure

1. Jurisdiction

1 An application for recognition of a foreign bankruptcy decree must be filed with the court at the place where the assets are located in Switzerland. Article 29 is applicable by analogy.

2 If there are assets in several places, the court in which an application was first filed shall have exclusive jurisdiction.

3 Claims of the bankrupt shall be deemed to be located at the domicile of the debtor of the bankrupt.

Art. 168

2. Protective measures

Upon filing of an application for the recognition of a bankruptcy decree entered abroad, the court may, at the request of the applicant, order protective measures under Articles 162 to 165 and 170 of the Federal Statute on the Prosecution for Debts and Bankruptcy.

Art. 169

3. Publication

1 The decision recognizing the foreign bankruptcy decree shall be published.

2 The decision shall be communicated to the office for the Prosecution for Debts, the Bankruptcy Office, the Registry of Real Estate, and the Registry of Commerce at the place where the assets are located and, if necessary, to the Federal Office of Intellectual Property. The same applies to the conclusion and the suspension of a bankruptcy proceeding and to the revocation of a bankruptcy decree.

Art. 170

III. Legal consequences

1. In general

1 With respect to the assets of the debtor located in Switzerland, the recognition of a foreign bankruptcy decree shall have the effects of bankruptcy as set forth under Swiss law unless otherwise provided in this Code.

2 The time limits fixed by Swiss law shall commence to run with the publication of the decision of recognition.

3 A creditors meeting shall not be held nor shall a creditors’ committee be formed.

Art. 171

2. Action in rescission

An action in rescission shall be governed by Articles 285 to 292 of the Federal Statute on the Prosecution for Debts and Bankruptcy. It may be also brought by the foreign trustee in bankruptcy or by one of the creditors who has the right to do so.

Art. 172

3. Schedule of creditors

1 Only the following shall be included in the schedule of creditors:

a. The claims secured by way of pledge pursuant to Article 219 of the Federal Statute on the Prosecution for Debts and Bankruptcy; and

b. The unsecured but privileged claims of Swiss-domiciled creditors.
2 Only those creditors set forth in paragraph 1 may bring an action to contest the schedule of creditors provided for under Article 250 of the Federal Statute on the Prosecution for Debts and Bankruptcy.

3 If a creditor has been partially paid in a foreign proceeding associated with the bankruptcy, the amount that he received shall be imputed, after deduction of the costs incurred, as a payment received in the Swiss proceeding.

Art. 173

4. Distribution

a. Recognition of the foreign schedule of creditors

1 After distribution to all creditors as set forth under Article 172, paragraph 1, the remaining balance shall be remitted to the foreign trustee in bankruptcy or to those creditors who are entitled thereto under the foreign law.

2 The surplus may not be made available until the foreign schedule of creditors has been recognized.

3 The Swiss court with jurisdiction to recognize the foreign bankruptcy decree shall also have jurisdiction to recognize the foreign schedule of creditors. In particular, it shall examine whether the creditors domiciled in Switzerland have been equitably included in the foreign schedule of creditors. The creditors concerned shall be granted a hearing.

Art. 174

b. Non-recognition of the foreign schedule of creditors

1 If the foreign schedule of creditors cannot be recognized, any surplus shall be distributed among the Swiss-domiciled creditors of the third class as set forth in Article 219, paragraph 4, of the Federal Statute on the Prosecution for Debts and Bankruptcy
2 The same shall apply if the schedule of creditors is not filed for recognition within the time period fixed by the judge.

Art. 175

IV. Recognition of foreign composition and similar proceedings

A composition or a similar proceeding in a foreign jurisdiction shall be recognized in Switzerland.

Articles 166 to 170 shall apply by analogy. The creditors domiciled in Switzerland shall be granted a hearing.

Chapter 12: International Arbitration

Art. 176

I. Scope of application; seat of the arbitral tribunal

1 The provisions of this chapter shall apply to arbitrations if the seat of the arbitral tribunal is in Switzerland and if at least one of the parties at the time the arbitration agreement was concluded was neither domiciled nor habitually resident in Switzerland.

2 The provisions of this chapter shall not apply if the parties have excluded its application in writing and agreed to the exclusive application of the cantonal rules of procedures concerning arbitration.

3 The arbitrators shall determine the seat of the arbitral tribunal if the parties or the arbitration institution designated by them fail to do so.

Art. 177

II. Arbitrability

1 All pecuniary claims may be submitted to arbitration.

2 If one party to an arbitration agreement is a State or an enterprise dominated by or an organization controlled by a State, it may not invoke its own law to contest the arbitrability of a dispute or its capacity to be subject to an arbitration.

Art. 178

III. Arbitration agreement

1 As to form, the arbitration agreement shall be valid if it is made in writing, by telegram, telex, telecopier, or any other means of communication that establishes the terms of the agreement by a text.

2 As to substance, the arbitration agreement shall be valid if it complies with the requirements of the law chosen by the parties or the law governing the object of the dispute and, in particular, the law applicable to the principal contract, or with Swiss law.

3 The validity of an arbitration agreement may not be contested on the grounds that the principal contract is invalid or that the arbitration agreement concerns a dispute which has not yet arisen.

Art. 179

IV. Arbitral tribunal

1. Appointment

1 The arbitrators shall be appointed, removed, or replaced in accordance with the agreement of the parties.

2 In the absence of such agreement, the judge at the seat of the arbitral tribunal may be called upon; he shall apply the provisions of cantonal law concerning the appointment, removal, or replacement of arbitrators by analogy.

3 If a judge is called upon to appoint an arbitrator, he must comply with this request unless a summary examination demonstrates that no arbitration agreement exists between the parties.

Art. 180

2. Challenge of arbitrators

1 An arbitrator must be challenged:

a. If he does not possess the qualification agreed upon by the parties;

b. If there exist grounds for challenge in the rules of arbitration adopted by the parties; or 
c. If the circumstances permit legitimate doubt about his independence.

2 A party may challenge an arbitrator whom he nominated or in whose appointment he participated only on information discovered after the appointment. The arbitral tribunal and the other party must be informed immediately of the grounds for the challenge.

3 In the event of a dispute and if the parties have not agreed upon the procedures for challenge, the judge at the seat of the arbitral tribunal shall make final decision.

Art. 181

V. Lis pendens

The arbitration proceeding shall be pending from the moment one of the parties files a claim before the sole arbitrator of the arbitrators designated in the arbitration agreement or, in the absence of such designation, if one of the parties institutes the procedure for the appointment of the arbitral tribunal.

Art. 182

VI. Procedure

1. General rule

1 The parties may directly or by reference to rules of arbitration regulate the arbitral procedure; they may also subject the procedure to the procedural law of their choice.

2 If the parties have not regulated the procedure, it shall be fixed, as necessary, by the arbitral tribunal either directly or by reference to a law or rules of arbitration.

3 Irrespective of the procedure chosen, the arbitral tribunal shall accord equal treatment to the parties and their right to be heard in an adversarial proceeding.

Art. 183

2. Provisional and protective measures

1 Unless the parties have agreed otherwise, the arbitral tribunal may enter provisional or protective measures at the request of one party.

2 If the party concerned does not comply voluntarily, the arbitral tribunal may request the assistance of the judge with jurisdiction who shall apply his own law.

3 The arbitral tribunal or the judge may make the entry of provisional or protective measures subject to the receipt of appropriate security.

Art. 184

3. Taking of evidence

1 The arbitral tribunal shall take evidence.

2 If the assistance of the judicial or administrative authorities of the State is needed to take evidence, the arbitral tribunal or, with the consent of the arbitral tribunal, a party may request the assistance of the judge at the seat of the arbitral tribunal who shall apply his own law.

Art. 185

4. Further assistance by the judge

If further assistance of the judicial or administrative authorities is required, the judge at the seat of the arbitral tribunal shall have jurisdiction.

Art. 186

VII. Jurisdiction

1 The arbitral tribunal shall rule on its own jurisdiction.

2 The objection of lack of jurisdiction must be raised prior to any defense on the merits.

3 In general, the arbitral tribunal shall rule on its own jurisdiction by means of an interlocutory decision.

Art. 187

VIII. Decision on the merits

1. Applicable law

1 The arbitral tribunal shall rule according to the law chosen by the parties or, in the absence of such choice, according to the law with which the action is most closely connected.

2 The parties may authorize the arbitral tribunal to rule according to equity.

Art. 188

2. Partial award

Unless the parties have agreed otherwise, the arbitral tribunal may render partial awards.

Art. 189

3. Arbitral award

1 The arbitral award shall be rendered according to the procedure and in the form agreed upon by the parties.

2 In the absence of such agreement, the award shall be rendered by a majority or, in the absence of such majority, by the chairman alone. The award must be in writing, set forth the reasons on which it is based, and be dated and signed. The signature of the chairman is sufficient.

Art. 190

IX. Finality, appeal

1. General rule

1 The award shall be final when communicated.

2 It can be challenged only:

a. If a sole arbitrator was designated irregularly or the arbitral tribunal was constituted irregularly;

b. If the arbitral tribunal erroneously held that it had or did not have jurisdiction;

c. If the arbitral tribunal ruled on matters beyond the claims submitted to it or if it failed to rule on one of the claims;

d. If the equality of the parties or their right to be heard in an adversarial proceeding was not respected;

e. If the award is incompatible with Swiss public policy (ordre public).

3 An interlocutory award may only be challenged on the grounds stated in paragraph 2, letters a and b; the time limit for lodging an appeal shall commence when the interlocutory award is communicated.

Art. 191

2. Court of appeal

1 An appeal may be taken only to the Swiss Federal Supreme Court. The procedure shall be subject to the provisions of the Federal Statute on the Organization of the Judiciary regarding appeals in constitutional matters.

2 The parties may agree, however, that instead of the Swiss Federal Supreme Court, the court at the seat of the arbitral tribunal shall issue a final ruling. The cantons shall designate a sole court for this purpose.

Art. 192

X. Waiver of appeal

1 If neither party has a domicile, a place of habitual residence, or a place of business in Switzerland, they may, by an express declaration in the arbitration agreement or in a subsequent written agreement, exclude all appeals against the award of the arbitral tribunal. They may also exclude an appeal only on one or several of the grounds enumerated in Article 190, paragraph 2.

2 If the parties have excluded all appeals against the award and enforcement of the awards is sought in Switzerland, the New York Convention of June 10, 1958 on the Recognition and Enforcement of Foreign Arbitral Awards shall apply by analogy.

Art. 193

XI. Deposit and certificate of enforceability

1 Each party may deposit at its own expense a copy of the award with the Swiss court at the seat of the arbitral tribunal.

2 The Swiss court shall certify at the request of a party that the award is enforceable.

3 At the request of a party, the arbitral tribunal shall certify that the award was rendered in conformity with the provisions of this Code; such a certificate is equivalent to a deposit with the Court.

Art. 194

XII. Foreign arbitral awards

The recognition and enforcement of foreign arbitral awards shall be governed by the New York Convention of June 10, 1958 on the Recognition and Enforcement of Foreign Arbitral Awards.

Chapter 13: Final Provisions

Section 1: Repeal and Amendment of Federal Law Currently in Force

Art. 195

The repeal and amendment of federal law currently in force are set forth in the annex; the annex forms an integral part of this Code.

Section 2: Transitional Provisions

Art. 196

I. Non-retroactive

1 Facts or legal transactions that occurred and produced all their effects before the effective date of this Code shall be governed by the former law.

2 Facts or legal transactions that occurred before the effective date of this Code, but which continue to produce legal effects, shall be subject to the former law for the period prior to the effective date. Upon the effective date of this Code, their effects for the subsequent period shall be governed by the new law.

Art. 197

II. Transitory law

1. Jurisdiction

1 The Swiss judicial or administrative authorities before which actions or petitions were brought prior to the effective date of this Code shall continue to have jurisdiction even if their jurisdiction is no longer established under this Code.

2 Actions or petitions dismissed by Swiss judicial or administrative authorities for lack of jurisdiction prior to the effective date of this Code may be refiled after the effective date if jurisdiction of a Swiss authority is established by this Code and the legal claim can still be brought.

Art. 198

2. Applicable law

This Code shall determine the law applicable to actions or petitions which are pending before the judicial or administrative authorities of the first instance on the effective date of this Code.

Art. 199

3. Recognition and enforcement of foreign decisions

Petitions for the recognition or enforcement of foreign decisions which are pending on the effective date of this Code shall be governed by the provisions of this Code concerning the conditions for the recognition and enforcement of foreign decisions.

Section 3: Referendum and Effective Date

Art. 200

1 This Code is subject to an optional referendum.

2 The Federal Council shall fix the effective date of this Code.
II.EU Private International Law
[I] Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 61(c) and the second indent of Article 67(5) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee [1],

Acting in accordance with the procedure laid down in Article 251 of the Treaty [2],

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of freedom, security and justice. For the progressive establishment of such an area, the Community is to adopt measures relating to judicial cooperation in civil matters with a cross-border impact to the extent necessary for the proper functioning of the internal market.

(2) According to Article 65, point (b) of the Treaty, these measures are to include those promoting the compatibility of the rules applicable in the Member States concerning the conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed the principle of mutual recognition of judgments and other decisions of judicial authorities as the cornerstone of judicial cooperation in civil matters and invited the Council and the Commission to adopt a programme of measures to implement that principle.

(4) On 30 November 2000 the Council adopted a joint Commission and Council programme of measures for implementation of the principle of mutual recognition of decisions in civil and commercial matters [3]. The programme identifies measures relating to the harmonisation of conflict-of-law rules as those facilitating the mutual recognition of judgments.

(5) The Hague Programme [4], adopted by the European Council on 5 November 2004, called for work to be pursued actively on the conflict-of-law rules regarding contractual obligations (Rome I).

(6) The proper functioning of the internal market creates a need, in order to improve the predictability of the outcome of litigation, certainty as to the law applicable and the free movement of judgments, for the conflict-of-law rules in the Member States to designate the same national law irrespective of the country of the court in which an action is brought.

(7) The substantive scope and the provisions of this Regulation should be consistent with Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [5] (Brussels I) and Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II) [6].

(8) Family relationships should cover parentage, marriage, affinity and collateral relatives. The reference in Article 1(2) to relationships having comparable effects to marriage and other family relationships should be interpreted in accordance with the law of the Member State in which the court is seised.

(9) Obligations under bills of exchange, cheques and promissory notes and other negotiable instruments should also cover bills of lading to the extent that the obligations under the bill of lading arise out of its negotiable character.

(10) Obligations arising out of dealings prior to the conclusion of the contract are covered by Article 12 of Regulation (EC) No 864/2007. Such obligations should therefore be excluded from the scope of this Regulation.

(11) The parties' freedom to choose the applicable law should be one of the cornerstones of the system of conflict-of-law rules in matters of contractual obligations.

(12) An agreement between the parties to confer on one or more courts or tribunals of a Member State exclusive jurisdiction to determine disputes under the contract should be one of the factors to be taken into account in determining whether a choice of law has been clearly demonstrated.

(13) This Regulation does not preclude parties from incorporating by reference into their contract a non-State body of law or an international convention.

(14) Should the Community adopt, in an appropriate legal instrument, rules of substantive contract law, including standard terms and conditions, such instrument may provide that the parties may choose to apply those rules.

(15) Where a choice of law is made and all other elements relevant to the situation are located in a country other than the country whose law has been chosen, the choice of law should not prejudice the application of provisions of the law of that country which cannot be derogated from by agreement. This rule should apply whether or not the choice of law was accompanied by a choice of court or tribunal. Whereas no substantial change is intended as compared with Article 3(3) of the 1980 Convention on the Law Applicable to Contractual Obligations [7] (the Rome Convention), the wording of this Regulation is aligned as far as possible with Article 14 of Regulation (EC) No 864/2007.

(16) To contribute to the general objective of this Regulation, legal certainty in the European judicial area, the conflict-of-law rules should be highly foreseeable. The courts should, however, retain a degree of discretion to determine the law that is most closely connected to the situation.

(17) As far as the applicable law in the absence of choice is concerned, the concept of "provision of services" and "sale of goods" should be interpreted in the same way as when applying Article 5 of Regulation (EC) No 44/2001 in so far as sale of goods and provision of services are covered by that Regulation. Although franchise and distribution contracts are contracts for services, they are the subject of specific rules.

(18) As far as the applicable law in the absence of choice is concerned, multilateral systems should be those in which trading is conducted, such as regulated markets and multilateral trading facilities as referred to in Article 4 of Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial instruments [8], regardless of whether or not they rely on a central counterparty.

(19) Where there has been no choice of law, the applicable law should be determined in accordance with the rule specified for the particular type of contract. Where the contract cannot be categorised as being one of the specified types or where its elements fall within more than one of the specified types, it should be governed by the law of the country where the party required to effect the characteristic performance of the contract has his habitual residence. In the case of a contract consisting of a bundle of rights and obligations capable of being categorised as falling within more than one of the specified types of contract, the characteristic performance of the contract should be determined having regard to its centre of gravity.

(20) Where the contract is manifestly more closely connected with a country other than that indicated in Article 4(1) or (2), an escape clause should provide that the law of that other country is to apply. In order to determine that country, account should be taken, inter alia, of whether the contract in question has a very close relationship with another contract or contracts.

(21) In the absence of choice, where the applicable law cannot be determined either on the basis of the fact that the contract can be categorised as one of the specified types or as being the law of the country of habitual residence of the party required to effect the characteristic performance of the contract, the contract should be governed by the law of the country with which it is most closely connected. In order to determine that country, account should be taken, inter alia, of whether the contract in question has a very close relationship with another contract or contracts.

(22) As regards the interpretation of contracts for the carriage of goods, no change in substance is intended with respect to Article 4(4), third sentence, of the Rome Convention. Consequently, single-voyage charter parties and other contracts the main purpose of which is the carriage of goods should be treated as contracts for the carriage of goods. For the purposes of this Regulation, the term "consignor" should refer to any person who enters into a contract of carriage with the carrier and the term "the carrier" should refer to the party to the contract who undertakes to carry the goods, whether or not he performs the carriage himself.

(23) As regards contracts concluded with parties regarded as being weaker, those parties should be protected by conflict-of-law rules that are more favourable to their interests than the general rules.

(24) With more specific reference to consumer contracts, the conflict-of-law rule should make it possible to cut the cost of settling disputes concerning what are commonly relatively small claims and to take account of the development of distance-selling techniques. Consistency with Regulation (EC) No 44/2001 requires both that there be a reference to the concept of directed activity as a condition for applying the consumer protection rule and that the concept be interpreted harmoniously in Regulation (EC) No 44/2001 and this Regulation, bearing in mind that a joint declaration by the Council and the Commission on Article 15 of Regulation (EC) No 44/2001 states that "for Article 15(1)(c) to be applicable it is not sufficient for an undertaking to target its activities at the Member State of the consumer's residence, or at a number of Member States including that Member State; a contract must also be concluded within the framework of its activities". The declaration also states that "the mere fact that an Internet site is accessible is not sufficient for Article 15 to be applicable, although a factor will be that this Internet site solicits the conclusion of distance contracts and that a contract has actually been concluded at a distance, by whatever means. In this respect, the language or currency which a website uses does not constitute a relevant factor.".

(25) Consumers should be protected by such rules of the country of their habitual residence that cannot be derogated from by agreement, provided that the consumer contract has been concluded as a result of the professional pursuing his commercial or professional activities in that particular country. The same protection should be guaranteed if the professional, while not pursuing his commercial or professional activities in the country where the consumer has his habitual residence, directs his activities by any means to that country or to several countries, including that country, and the contract is concluded as a result of such activities.

(26) For the purposes of this Regulation, financial services such as investment services and activities and ancillary services provided by a professional to a consumer, as referred to in sections A and B of Annex I to Directive 2004/39/EC, and contracts for the sale of units in collective investment undertakings, whether or not covered by Council Directive 85/611/EEC of 20 December 1985 on the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in transferable securities (UCITS) [9], should be subject to Article 6 of this Regulation. Consequently, when a reference is made to terms and conditions governing the issuance or offer to the public of transferable securities or to the subscription and redemption of units in collective investment undertakings, that reference should include all aspects binding the issuer or the offeror to the consumer, but should not include those aspects involving the provision of financial services.

(27) Various exceptions should be made to the general conflict-of-law rule for consumer contracts. Under one such exception the general rule should not apply to contracts relating to rights in rem in immovable property or tenancies of such property unless the contract relates to the right to use immovable property on a timeshare basis within the meaning of Directive 94/47/EC of the European Parliament and of the Council of 26 October 1994 on the protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to use immovable properties on a timeshare basis [10].

(28) It is important to ensure that rights and obligations which constitute a financial instrument are not covered by the general rule applicable to consumer contracts, as that could lead to different laws being applicable to each of the instruments issued, therefore changing their nature and preventing their fungible trading and offering. Likewise, whenever such instruments are issued or offered, the contractual relationship established between the issuer or the offeror and the consumer should not necessarily be subject to the mandatory application of the law of the country of habitual residence of the consumer, as there is a need to ensure uniformity in the terms and conditions of an issuance or an offer. The same rationale should apply with regard to the multilateral systems covered by Article 4(1)(h), in respect of which it should be ensured that the law of the country of habitual residence of the consumer will not interfere with the rules applicable to contracts concluded within those systems or with the operator of such systems.

(29) For the purposes of this Regulation, references to rights and obligations constituting the terms and conditions governing the issuance, offers to the public or public take-over bids of transferable securities and references to the subscription and redemption of units in collective investment undertakings should include the terms governing, inter alia, the allocation of securities or units, rights in the event of over-subscription, withdrawal rights and similar matters in the context of the offer as well as those matters referred to in Articles 10, 11, 12 and 13, thus ensuring that all relevant contractual aspects of an offer binding the issuer or the offeror to the consumer are governed by a single law.

(30) For the purposes of this Regulation, financial instruments and transferable securities are those instruments referred to in Article 4 of Directive 2004/39/EC.

(31) Nothing in this Regulation should prejudice the operation of a formal arrangement designated as a system under Article 2(a) of Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in payment and securities settlement systems [11].

(32) Owing to the particular nature of contracts of carriage and insurance contracts, specific provisions should ensure an adequate level of protection of passengers and policy holders. Therefore, Article 6 should not apply in the context of those particular contracts.

(33) Where an insurance contract not covering a large risk covers more than one risk, at least one of which is situated in a Member State and at least one of which is situated in a third country, the special rules on insurance contracts in this Regulation should apply only to the risk or risks situated in the relevant Member State or Member States.

(34) The rule on individual employment contracts should not prejudice the application of the overriding mandatory provisions of the country to which a worker is posted in accordance with Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework of the provision of services [12].

(35) Employees should not be deprived of the protection afforded to them by provisions which cannot be derogated from by agreement or which can only be derogated from to their benefit.

(36) As regards individual employment contracts, work carried out in another country should be regarded as temporary if the employee is expected to resume working in the country of origin after carrying out his tasks abroad. The conclusion of a new contract of employment with the original employer or an employer belonging to the same group of companies as the original employer should not preclude the employee from being regarded as carrying out his work in another country temporarily.

(37) Considerations of public interest justify giving the courts of the Member States the possibility, in exceptional circumstances, of applying exceptions based on public policy and overriding mandatory provisions. The concept of "overriding mandatory provisions" should be distinguished from the expression "provisions which cannot be derogated from by agreement" and should be construed more restrictively.

(38) In the context of voluntary assignment, the term "relationship" should make it clear that Article 14(1) also applies to the property aspects of an assignment, as between assignor and assignee, in legal orders where such aspects are treated separately from the aspects under the law of obligations. However, the term "relationship" should not be understood as relating to any relationship that may exist between assignor and assignee. In particular, it should not cover preliminary questions as regards a voluntary assignment or a contractual subrogation. The term should be strictly limited to the aspects which are directly relevant to the voluntary assignment or contractual subrogation in question.

(39) For the sake of legal certainty there should be a clear definition of habitual residence, in particular for companies and other bodies, corporate or unincorporated. Unlike Article 60(1) of Regulation (EC) No 44/2001, which establishes three criteria, the conflict-of-law rule should proceed on the basis of a single criterion; otherwise, the parties would be unable to foresee the law applicable to their situation.

(40) A situation where conflict-of-law rules are dispersed among several instruments and where there are differences between those rules should be avoided. This Regulation, however, should not exclude the possibility of inclusion of conflict-of-law rules relating to contractual obligations in provisions of Community law with regard to particular matters.

This Regulation should not prejudice the application of other instruments laying down provisions designed to contribute to the proper functioning of the internal market in so far as they cannot be applied in conjunction with the law designated by the rules of this Regulation. The application of provisions of the applicable law designated by the rules of this Regulation should not restrict the free movement of goods and services as regulated by Community instruments, such as Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce) [13].

(41) Respect for international commitments entered into by the Member States means that this Regulation should not affect international conventions to which one or more Member States are parties at the time when this Regulation is adopted. To make the rules more accessible, the Commission should publish the list of the relevant conventions in the Official Journal of the European Union on the basis of information supplied by the Member States.

(42) The Commission will make a proposal to the European Parliament and to the Council concerning the procedures and conditions according to which Member States would be entitled to negotiate and conclude, on their own behalf, agreements with third countries in individual and exceptional cases, concerning sectoral matters and containing provisions on the law applicable to contractual obligations.

(43) Since the objective of this Regulation cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale and effects of this Regulation, be better achieved at Community level, the Community may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the principle of proportionality, as set out in that Article, this Regulation does not go beyond what is necessary to attain its objective.

(44) In accordance with Article 3 of the Protocol on the position of the United Kingdom and Ireland, annexed to the Treaty on European Union and to the Treaty establishing the European Community, Ireland has notified its wish to take part in the adoption and application of the present Regulation.

(45) In accordance with Articles 1 and 2 of the Protocol on the position of the United Kingdom and Ireland, annexed to the Treaty on European Union and to the Treaty establishing the European Community, and without prejudice to Article 4 of the said Protocol, the United Kingdom is not taking part in the adoption of this Regulation and is not bound by it or subject to its application.

(46) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed to the Treaty on European Union and to the Treaty establishing the European Community, Denmark is not taking part in the adoption of this Regulation and is not bound by it or subject to its application,

HAVE ADOPTED THIS REGULATION:

CHAPTER I SCOPE

Article 1

Material scope

1. This Regulation shall apply, in situations involving a conflict of laws, to contractual obligations in civil and commercial matters.

It shall not apply, in particular, to revenue, customs or administrative matters.

2. The following shall be excluded from the scope of this Regulation:

(a) questions involving the status or legal capacity of natural persons, without prejudice to Article 13;

(b) obligations arising out of family relationships and relationships deemed by the law applicable to such relationships to have comparable effects, including maintenance obligations;

(c) obligations arising out of matrimonial property regimes, property regimes of relationships deemed by the law applicable to such relationships to have comparable effects to marriage, and wills and succession;

(d) obligations arising under bills of exchange, cheques and promissory notes and other negotiable instruments to the extent that the obligations under such other negotiable instruments arise out of their negotiable character;

(e) arbitration agreements and agreements on the choice of court;

(f) questions governed by the law of companies and other bodies, corporate or unincorporated, such as the creation, by registration or otherwise, legal capacity, internal organisation or winding-up of companies and other bodies, corporate or unincorporated, and the personal liability of officers and members as such for the obligations of the company or body;

(g) the question whether an agent is able to bind a principal, or an organ to bind a company or other body corporate or unincorporated, in relation to a third party;

(h) the constitution of trusts and the relationship between settlors, trustees and beneficiaries;

(i) obligations arising out of dealings prior to the conclusion of a contract;

(j) insurance contracts arising out of operations carried out by organisations other than undertakings referred to in Article 2 of Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life assurance [14] the object of which is to provide benefits for employed or self-employed persons belonging to an undertaking or group of undertakings, or to a trade or group of trades, in the event of death or survival or of discontinuance or curtailment of activity, or of sickness related to work or accidents at work.

3. This Regulation shall not apply to evidence and procedure, without prejudice to Article 18.

4. In this Regulation, the term "Member State" shall mean Member States to which this Regulation applies. However, in Article 3(4) and Article 7 the term shall mean all the Member States.

Article 2

Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a Member State.

CHAPTER II UNIFORM RULES

Article 3 
Freedom of choice

1. A contract shall be governed by the law chosen by the parties. The choice shall be made expressly or clearly demonstrated by the terms of the contract or the circumstances of the case. By their choice the parties can select the law applicable to the whole or to part only of the contract.

2. The parties may at any time agree to subject the contract to a law other than that which previously governed it, whether as a result of an earlier choice made under this Article or of other provisions of this Regulation. Any change in the law to be applied that is made after the conclusion of the contract shall not prejudice its formal validity under Article 11 or adversely affect the rights of third parties.

3. Where all other elements relevant to the situation at the time of the choice are located in a country other than the country whose law has been chosen, the choice of the parties shall not prejudice the application of provisions of the law of that other country which cannot be derogated from by agreement.

4. Where all other elements relevant to the situation at the time of the choice are located in one or more Member States, the parties' choice of applicable law other than that of a Member State shall not prejudice the application of provisions of Community law, where appropriate as implemented in the Member State of the forum, which cannot be derogated from by agreement.

5. The existence and validity of the consent of the parties as to the choice of the applicable law shall be determined in accordance with the provisions of Articles 10, 11 and 13.

Article 4  
Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been chosen in accordance with Article 3 and without prejudice to Articles 5 to 8, the law governing the contract shall be determined as follows:

(a) a contract for the sale of goods shall be governed by the law of the country where the seller has his habitual residence;

(b) a contract for the provision of services shall be governed by the law of the country where the service provider has his habitual residence;

(c) a contract relating to a right in rem in immovable property or to a tenancy of immovable property shall be governed by the law of the country where the property is situated;

(d) notwithstanding point (c), a tenancy of immovable property concluded for temporary private use for a period of no more than six consecutive months shall be governed by the law of the country where the landlord has his habitual residence, provided that the tenant is a natural person and has his habitual residence in the same country;

(e) a franchise contract shall be governed by the law of the country where the franchisee has his habitual residence;

(f) a distribution contract shall be governed by the law of the country where the distributor has his habitual residence;

(g) a contract for the sale of goods by auction shall be governed by the law of the country where the auction takes place, if such a place can be determined;

(h) a contract concluded within a multilateral system which brings together or facilitates the bringing together of multiple third-party buying and selling interests in financial instruments, as defined by Article 4(1), point (17) of Directive 2004/39/EC, in accordance with non-discretionary rules and governed by a single law, shall be governed by that law.

2. Where the contract is not covered by paragraph 1 or where the elements of the contract would be covered by more than one of points (a) to (h) of paragraph 1, the contract shall be governed by the law of the country where the party required to effect the characteristic performance of the contract has his habitual residence.

3. Where it is clear from all the circumstances of the case that the contract is manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other country shall apply.

4. Where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the contract shall be governed by the law of the country with which it is most closely connected.

Article 5

Contracts of carriage

1. To the extent that the law applicable to a contract for the carriage of goods has not been chosen in accordance with Article 3, the law applicable shall be the law of the country of habitual residence of the carrier, provided that the place of receipt or the place of delivery or the habitual residence of the consignor is also situated in that country. If those requirements are not met, the law of the country where the place of delivery as agreed by the parties is situated shall apply.

2. To the extent that the law applicable to a contract for the carriage of passengers has not been chosen by the parties in accordance with the second subparagraph, the law applicable shall be the law of the country where the passenger has his habitual residence, provided that either the place of departure or the place of destination is situated in that country. If these requirements are not met, the law of the country where the carrier has his habitual residence shall apply.

The parties may choose as the law applicable to a contract for the carriage of passengers in accordance with Article 3 only the law of the country where:

(a) the passenger has his habitual residence; or

(b) the carrier has his habitual residence; or

(c) the carrier has his place of central administration; or

(d) the place of departure is situated; or

(e) the place of destination is situated.

3. Where it is clear from all the circumstances of the case that the contract, in the absence of a choice of law, is manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other country shall apply.

Article 6

Consumer contracts

1. Without prejudice to Articles 5 and 7, a contract concluded by a natural person for a purpose which can be regarded as being outside his trade or profession (the consumer) with another person acting in the exercise of his trade or profession (the professional) shall be governed by the law of the country where the consumer has his habitual residence, provided that the professional:

(a) pursues his commercial or professional activities in the country where the consumer has his habitual residence, or

(b) by any means, directs such activities to that country or to several countries including that country,

and the contract falls within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a contract which fulfils the requirements of paragraph 1, in accordance with Article 3. Such a choice may not, however, have the result of depriving the consumer of the protection afforded to him by provisions that cannot be derogated from by agreement by virtue of the law which, in the absence of choice, would have been applicable on the basis of paragraph 1.

3. If the requirements in points (a) or (b) of paragraph 1 are not fulfilled, the law applicable to a contract between a consumer and a professional shall be determined pursuant to Articles 3 and 4.

4. Paragraphs 1 and 2 shall not apply to:

(a) a contract for the supply of services where the services are to be supplied to the consumer exclusively in a country other than that in which he has his habitual residence;

(b) a contract of carriage other than a contract relating to package travel within the meaning of Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours [15];

(c) a contract relating to a right in rem in immovable property or a tenancy of immovable property other than a contract relating to the right to use immovable properties on a timeshare basis within the meaning of Directive 94/47/EC;

(d) rights and obligations which constitute a financial instrument and rights and obligations constituting the terms and conditions governing the issuance or offer to the public and public take-over bids of transferable securities, and the subscription and redemption of units in collective investment undertakings in so far as these activities do not constitute provision of a financial service;

(e) a contract concluded within the type of system falling within the scope of Article 4(1)(h).

Article 7

Insurance contracts

1. This Article shall apply to contracts referred to in paragraph 2, whether or not the risk covered is situated in a Member State, and to all other insurance contracts covering risks situated inside the territory of the Member States. It shall not apply to reinsurance contracts.

2. An insurance contract covering a large risk as defined in Article 5(d) of the First Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations and administrative provisions relating to the taking-up and pursuit of the business of direct insurance other than life assurance [16] shall be governed by the law chosen by the parties in accordance with Article 3 of this Regulation.

To the extent that the applicable law has not been chosen by the parties, the insurance contract shall be governed by the law of the country where the insurer has his habitual residence. Where it is clear from all the circumstances of the case that the contract is manifestly more closely connected with another country, the law of that other country shall apply.

3. In the case of an insurance contract other than a contract falling within paragraph 2, only the following laws may be chosen by the parties in accordance with Article 3:

(a) the law of any Member State where the risk is situated at the time of conclusion of the contract;

(b) the law of the country where the policy holder has his habitual residence;

(c) in the case of life assurance, the law of the Member State of which the policy holder is a national;

(d) for insurance contracts covering risks limited to events occurring in one Member State other than the Member State where the risk is situated, the law of that Member State;

(e) where the policy holder of a contract falling under this paragraph pursues a commercial or industrial activity or a liberal profession and the insurance contract covers two or more risks which relate to those activities and are situated in different Member States, the law of any of the Member States concerned or the law of the country of habitual residence of the policy holder.

Where, in the cases set out in points (a), (b) or (e), the Member States referred to grant greater freedom of choice of the law applicable to the insurance contract, the parties may take advantage of that freedom.

To the extent that the law applicable has not been chosen by the parties in accordance with this paragraph, such a contract shall be governed by the law of the Member State in which the risk is situated at the time of conclusion of the contract.

4. The following additional rules shall apply to insurance contracts covering risks for which a Member State imposes an obligation to take out insurance:

(a) the insurance contract shall not satisfy the obligation to take out insurance unless it complies with the specific provisions relating to that insurance laid down by the Member State that imposes the obligation. Where the law of the Member State in which the risk is situated and the law of the Member State imposing the obligation to take out insurance contradict each other, the latter shall prevail;

(b) by way of derogation from paragraphs 2 and 3, a Member State may lay down that the insurance contract shall be governed by the law of the Member State that imposes the obligation to take out insurance.

5. For the purposes of paragraph 3, third subparagraph, and paragraph 4, where the contract covers risks situated in more than one Member State, the contract shall be considered as constituting several contracts each relating to only one Member State.

6. For the purposes of this Article, the country in which the risk is situated shall be determined in accordance with Article 2(d) of the Second Council Directive 88/357/EEC of 22 June 1988 on the coordination of laws, regulations and administrative provisions relating to direct insurance other than life assurance and laying down provisions to facilitate the effective exercise of freedom to provide services [17] and, in the case of life assurance, the country in which the risk is situated shall be the country of the commitment within the meaning of Article 1(1)(g) of Directive 2002/83/EC.

Article 8

Individual employment contracts

1. An individual employment contract shall be governed by the law chosen by the parties in accordance with Article 3. Such a choice of law may not, however, have the result of depriving the employee of the protection afforded to him by provisions that cannot be derogated from by agreement under the law that, in the absence of choice, would have been applicable pursuant to paragraphs 2, 3 and 4 of this Article.

2. To the extent that the law applicable to the individual employment contract has not been chosen by the parties, the contract shall be governed by the law of the country in which or, failing that, from which the employee habitually carries out his work in performance of the contract. The country where the work is habitually carried out shall not be deemed to have changed if he is temporarily employed in another country.

3. Where the law applicable cannot be determined pursuant to paragraph 2, the contract shall be governed by the law of the country where the place of business through which the employee was engaged is situated.

4. Where it appears from the circumstances as a whole that the contract is more closely connected with a country other than that indicated in paragraphs 2 or 3, the law of that other country shall apply.

Article 9

Overriding mandatory provisions

1. Overriding mandatory provisions are provisions the respect for which is regarded as crucial by a country for safeguarding its public interests, such as its political, social or economic organisation, to such an extent that they are applicable to any situation falling within their scope, irrespective of the law otherwise applicable to the contract under this Regulation.

2. Nothing in this Regulation shall restrict the application of the overriding mandatory provisions of the law of the forum.

3. Effect may be given to the overriding mandatory provisions of the law of the country where the obligations arising out of the contract have to be or have been performed, in so far as those overriding mandatory provisions render the performance of the contract unlawful. In considering whether to give effect to those provisions, regard shall be had to their nature and purpose and to the consequences of their application or non-application.

Article 10

Consent and material validity

1. The existence and validity of a contract, or of any term of a contract, shall be determined by the law which would govern it under this Regulation if the contract or term were valid.

2. Nevertheless, a party, in order to establish that he did not consent, may rely upon the law of the country in which he has his habitual residence if it appears from the circumstances that it would not be reasonable to determine the effect of his conduct in accordance with the law specified in paragraph 1.

Article 11

Formal validity

1. A contract concluded between persons who, or whose agents, are in the same country at the time of its conclusion is formally valid if it satisfies the formal requirements of the law which governs it in substance under this Regulation or of the law of the country where it is concluded.

2. A contract concluded between persons who, or whose agents, are in different countries at the time of its conclusion is formally valid if it satisfies the formal requirements of the law which governs it in substance under this Regulation, or of the law of either of the countries where either of the parties or their agent is present at the time of conclusion, or of the law of the country where either of the parties had his habitual residence at that time.

3. A unilateral act intended to have legal effect relating to an existing or contemplated contract is formally valid if it satisfies the formal requirements of the law which governs or would govern the contract in substance under this Regulation, or of the law of the country where the act was done, or of the law of the country where the person by whom it was done had his habitual residence at that time.

4. Paragraphs 1, 2 and 3 of this Article shall not apply to contracts that fall within the scope of Article 6. The form of such contracts shall be governed by the law of the country where the consumer has his habitual residence.

5. Notwithstanding paragraphs 1 to 4, a contract the subject matter of which is a right in rem in immovable property or a tenancy of immovable property shall be subject to the requirements of form of the law of the country where the property is situated if by that law:

(a) those requirements are imposed irrespective of the country where the contract is concluded and irrespective of the law governing the contract; and

(b) those requirements cannot be derogated from by agreement.

Article 12

Scope of the law applicable

1. The law applicable to a contract by virtue of this Regulation shall govern in particular:

(a) interpretation;

(b) performance;

(c) within the limits of the powers conferred on the court by its procedural law, the consequences of a total or partial breach of obligations, including the assessment of damages in so far as it is governed by rules of law;

(d) the various ways of extinguishing obligations, and prescription and limitation of actions;

(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be taken in the event of defective performance, regard shall be had to the law of the country in which performance takes place.

Article 13

Incapacity

In a contract concluded between persons who are in the same country, a natural person who would have capacity under the law of that country may invoke his incapacity resulting from the law of another country, only if the other party to the contract was aware of that incapacity at the time of the conclusion of the contract or was not aware thereof as a result of negligence.

Article 14

Voluntary assignment and contractual subrogation

1. The relationship between assignor and assignee under a voluntary assignment or contractual subrogation of a claim against another person (the debtor) shall be governed by the law that applies to the contract between the assignor and assignee under this Regulation.

2. The law governing the assigned or subrogated claim shall determine its assignability, the relationship between the assignee and the debtor, the conditions under which the assignment or subrogation can be invoked against the debtor and whether the debtor's obligations have been discharged.

3. The concept of assignment in this Article includes outright transfers of claims, transfers of claims by way of security and pledges or other security rights over claims.

Article 15

Legal subrogation

Where a person (the creditor) has a contractual claim against another (the debtor) and a third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in discharge of that duty, the law which governs the third person's duty to satisfy the creditor shall determine whether and to what extent the third person is entitled to exercise against the debtor the rights which the creditor had against the debtor under the law governing their relationship.

Article 16

Multiple liability

If a creditor has a claim against several debtors who are liable for the same claim, and one of the debtors has already satisfied the claim in whole or in part, the law governing the debtor's obligation towards the creditor also governs the debtor's right to claim recourse from the other debtors. The other debtors may rely on the defences they had against the creditor to the extent allowed by the law governing their obligations towards the creditor.

Article 17

Set-off

Where the right to set-off is not agreed by the parties, set-off shall be governed by the law applicable to the claim against which the right to set-off is asserted.

Article 18

Burden of proof

1. The law governing a contractual obligation under this Regulation shall apply to the extent that, in matters of contractual obligations, it contains rules which raise presumptions of law or determine the burden of proof.

2. A contract or an act intended to have legal effect may be proved by any mode of proof recognised by the law of the forum or by any of the laws referred to in Article 11 under which that contract or act is formally valid, provided that such mode of proof can be administered by the forum.

CHAPTER III  OTHER PROVISIONS

Article 19

Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies and other bodies, corporate or unincorporated, shall be the place of central administration.

The habitual residence of a natural person acting in the course of his business activity shall be his principal place of business.

2. Where the contract is concluded in the course of the operations of a branch, agency or any other establishment, or if, under the contract, performance is the responsibility of such a branch, agency or establishment, the place where the branch, agency or any other establishment is located shall be treated as the place of habitual residence.

3. For the purposes of determining the habitual residence, the relevant point in time shall be the time of the conclusion of the contract.

Article 20

Exclusion of renvoi

The application of the law of any country specified by this Regulation means the application of the rules of law in force in that country other than its rules of private international law, unless provided otherwise in this Regulation.

Article 21

Public policy of the forum

The application of a provision of the law of any country specified by this Regulation may be refused only if such application is manifestly incompatible with the public policy (ordre public) of the forum.

Article 22

States with more than one legal system

1. Where a State comprises several territorial units, each of which has its own rules of law in respect of contractual obligations, each territorial unit shall be considered as a country for the purposes of identifying the law applicable under this Regulation.

2. A Member State where different territorial units have their own rules of law in respect of contractual obligations shall not be required to apply this Regulation to conflicts solely between the laws of such units.

Article 23

Relationship with other provisions of Community law

With the exception of Article 7, this Regulation shall not prejudice the application of provisions of Community law which, in relation to particular matters, lay down conflict-of-law rules relating to contractual obligations.

Article 24

Relationship with the Rome Convention

1. This Regulation shall replace the Rome Convention in the Member States, except as regards the territories of the Member States which fall within the territorial scope of that Convention and to which this Regulation does not apply pursuant to Article 299 of the Treaty.

2. In so far as this Regulation replaces the provisions of the Rome Convention, any reference to that Convention shall be understood as a reference to this Regulation.

Article 25

Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to which one or more Member States are parties at the time when this Regulation is adopted and which lay down conflict-of-law rules relating to contractual obligations.

2. However, this Regulation shall, as between Member States, take precedence over conventions concluded exclusively between two or more of them in so far as such conventions concern matters governed by this Regulation.

Article 26

List of Conventions

1. By 17 June 2009, Member States shall notify the Commission of the conventions referred to in Article 25(1). After that date, Member States shall notify the Commission of all denunciations of such conventions.

2. Within six months of receipt of the notifications referred to in paragraph 1, the Commission shall publish in the Official Journal of the European Union:

(a) a list of the conventions referred to in paragraph 1;

(b) the denunciations referred to in paragraph 1.

Article 27

Review clause

1. By 17 June 2013, the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a report on the application of this Regulation. If appropriate, the report shall be accompanied by proposals to amend this Regulation. The report shall include:

(a) a study on the law applicable to insurance contracts and an assessment of the impact of the provisions to be introduced, if any; and

(b) an evaluation on the application of Article 6, in particular as regards the coherence of Community law in the field of consumer protection.

2. By 17 June 2010, the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a report on the question of the effectiveness of an assignment or subrogation of a claim against third parties and the priority of the assigned or subrogated claim over a right of another person. The report shall be accompanied, if appropriate, by a proposal to amend this Regulation and an assessment of the impact of the provisions to be introduced.

Article 28

Application in time

This Regulation shall apply to contracts concluded after 17 December 2009.

CHAPTER IV  FINAL PROVISIONS

Article 29

Entry into force and application

This Regulation shall enter into force on the 20th day following its publication in the Official Journal of the European Union.

It shall apply from 17 December 2009 except for Article 26 which shall apply from 17 June 2009.

This Regulation shall be binding in its entirety and directly applicable in the Member States in accordance with the Treaty establishing the European Community.

Done at Strasbourg, 17 June 2008.

[II] Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Articles 61(c) and 67 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee [1],

Acting in accordance with the procedure laid down in Article 251 of the Treaty in the light of the joint text approved by the Conciliation Committee on 25 June 2007 [2],

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of freedom, security and justice. For the progressive establishment of such an area, the Community is to adopt measures relating to judicial cooperation in civil matters with a cross-border impact to the extent necessary for the proper functioning of the internal market.

(2) According to Article 65(b) of the Treaty, these measures are to include those promoting the compatibility of the rules applicable in the Member States concerning the conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed the principle of mutual recognition of judgments and other decisions of judicial authorities as the cornerstone of judicial cooperation in civil matters and invited the Council and the Commission to adopt a programme of measures to implement the principle of mutual recognition.

(4) On 30 November 2000, the Council adopted a joint Commission and Council programme of measures for implementation of the principle of mutual recognition of decisions in civil and commercial matters [3]. The programme identifies measures relating to the harmonisation of conflict-of-law rules as those facilitating the mutual recognition of judgments.

(5) The Hague Programme [4], adopted by the European Council on 5 November 2004, called for work to be pursued actively on the rules of conflict of laws regarding non-contractual obligations (Rome II).

(6) The proper functioning of the internal market creates a need, in order to improve the predictability of the outcome of litigation, certainty as to the law applicable and the free movement of judgments, for the conflict-of-law rules in the Member States to designate the same national law irrespective of the country of the court in which an action is brought.

(7) The substantive scope and the provisions of this Regulation should be consistent with Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [5] (Brussels I) and the instruments dealing with the law applicable to contractual obligations.

(8) This Regulation should apply irrespective of the nature of the court or tribunal seised.

(9) Claims arising out of acta iure imperii should include claims against officials who act on behalf of the State and liability for acts of public authorities, including liability of publicly appointed office-holders. Therefore, these matters should be excluded from the scope of this Regulation.

(10) Family relationships should cover parentage, marriage, affinity and collateral relatives. The reference in Article 1(2) to relationships having comparable effects to marriage and other family relationships should be interpreted in accordance with the law of the Member State in which the court is seised.

(11) The concept of a non-contractual obligation varies from one Member State to another. Therefore for the purposes of this Regulation non-contractual obligation should be understood as an autonomous concept. The conflict-of-law rules set out in this Regulation should also cover non-contractual obligations arising out of strict liability.

(12) The law applicable should also govern the question of the capacity to incur liability in tort/delict.

(13) Uniform rules applied irrespective of the law they designate may avert the risk of distortions of competition between Community litigants.

(14) The requirement of legal certainty and the need to do justice in individual cases are essential elements of an area of justice. This Regulation provides for the connecting factors which are the most appropriate to achieve these objectives. Therefore, this Regulation provides for a general rule but also for specific rules and, in certain provisions, for an "escape clause" which allows a departure from these rules where it is clear from all the circumstances of the case that the tort/delict is manifestly more closely connected with another country. This set of rules thus creates a flexible framework of conflict-of-law rules. Equally, it enables the court seised to treat individual cases in an appropriate manner.

(15) The principle of the lex loci delicti commissi is the basic solution for non-contractual obligations in virtually all the Member States, but the practical application of the principle where the component factors of the case are spread over several countries varies. This situation engenders uncertainty as to the law applicable.

(16) Uniform rules should enhance the foreseeability of court decisions and ensure a reasonable balance between the interests of the person claimed to be liable and the person who has sustained damage. A connection with the country where the direct damage occurred (lex loci damni) strikes a fair balance between the interests of the person claimed to be liable and the person sustaining the damage, and also reflects the modern approach to civil liability and the development of systems of strict liability.

(17) The law applicable should be determined on the basis of where the damage occurs, regardless of the country or countries in which the indirect consequences could occur. Accordingly, in cases of personal injury or damage to property, the country in which the damage occurs should be the country where the injury was sustained or the property was damaged respectively.

(18) The general rule in this Regulation should be the lex loci damni provided for in Article 4(1). Article 4(2) should be seen as an exception to this general principle, creating a special connection where the parties have their habitual residence in the same country. Article 4(3) should be understood as an ‘escape clause’ from Article 4(1) and (2), where it is clear from all the circumstances of the case that the tort/delict is manifestly more closely connected with another country.

(19) Specific rules should be laid down for special torts/delicts where the general rule does not allow a reasonable balance to be struck between the interests at stake.

(20) The conflict-of-law rule in matters of product liability should meet the objectives of fairly spreading the risks inherent in a modern high-technology society, protecting consumers' health, stimulating innovation, securing undistorted competition and facilitating trade. Creation of a cascade system of connecting factors, together with a foreseeability clause, is a balanced solution in regard to these objectives. The first element to be taken into account is the law of the country in which the person sustaining the damage had his or her habitual residence when the damage occurred, if the product was marketed in that country. The other elements of the cascade are triggered if the product was not marketed in that country, without prejudice to Article 4(2) and to the possibility of a manifestly closer connection to another country.

(21) The special rule in Article 6 is not an exception to the general rule in Article 4(1) but rather a clarification of it. In matters of unfair competition, the conflict-of-law rule should protect competitors, consumers and the general public and ensure that the market economy functions properly. The connection to the law of the country where competitive relations or the collective interests of consumers are, or are likely to be, affected generally satisfies these objectives.

(22) The non-contractual obligations arising out of restrictions of competition in Article 6(3) should cover infringements of both national and Community competition law. The law applicable to such non-contractual obligations should be the law of the country where the market is, or is likely to be, affected. In cases where the market is, or is likely to be, affected in more than one country, the claimant should be able in certain circumstances to choose to base his or her claim on the law of the court seised.

(23) For the purposes of this Regulation, the concept of restriction of competition should cover prohibitions on agreements between undertakings, decisions by associations of undertakings and concerted practices which have as their object or effect the prevention, restriction or distortion of competition within a Member State or within the internal market, as well as prohibitions on the abuse of a dominant position within a Member State or within the internal market, where such agreements, decisions, concerted practices or abuses are prohibited by Articles 81 and 82 of the Treaty or by the law of a Member State.

(24) "Environmental damage" should be understood as meaning adverse change in a natural resource, such as water, land or air, impairment of a function performed by that resource for the benefit of another natural resource or the public, or impairment of the variability among living organisms.

(25) Regarding environmental damage, Article 174 of the Treaty, which provides that there should be a high level of protection based on the precautionary principle and the principle that preventive action should be taken, the principle of priority for corrective action at source and the principle that the polluter pays, fully justifies the use of the principle of discriminating in favour of the person sustaining the damage. The question of when the person seeking compensation can make the choice of the law applicable should be determined in accordance with the law of the Member State in which the court is seised.

(26) Regarding infringements of intellectual property rights, the universally acknowledged principle of the lex loci protectionis should be preserved. For the purposes of this Regulation, the term ‘intellectual property rights’ should be interpreted as meaning, for instance, copyright, related rights, the sui generis right for the protection of databases and industrial property rights.

(27) The exact concept of industrial action, such as strike action or lock-out, varies from one Member State to another and is governed by each Member State’s internal rules. Therefore, this Regulation assumes as a general principle that the law of the country where the industrial action was taken should apply, with the aim of protecting the rights and obligations of workers and employers.

(28) The special rule on industrial action in Article 9 is without prejudice to the conditions relating to the exercise of such action in accordance with national law and without prejudice to the legal status of trade unions or of the representative organisations of workers as provided for in the law of the Member States.

(29) Provision should be made for special rules where damage is caused by an act other than a tort/delict, such as unjust enrichment, negotiorum gestio and culpa in contrahendo.

(30) Culpa in contrahendo for the purposes of this Regulation is an autonomous concept and should not necessarily be interpreted within the meaning of national law. It should include the violation of the duty of disclosure and the breakdown of contractual negotiations. Article 12 covers only non-contractual obligations presenting a direct link with the dealings prior to the conclusion of a contract. This means that if, while a contract is being negotiated, a person suffers personal injury, Article 4 or other relevant provisions of this Regulation should apply.

(31) To respect the principle of party autonomy and to enhance legal certainty, the parties should be allowed to make a choice as to the law applicable to a non-contractual obligation. This choice should be expressed or demonstrated with reasonable certainty by the circumstances of the case. Where establishing the existence of the agreement, the court has to respect the intentions of the parties. Protection should be given to weaker parties by imposing certain conditions on the choice.

(32) Considerations of public interest justify giving the courts of the Member States the possibility, in exceptional circumstances, of applying exceptions based on public policy and overriding mandatory provisions. In particular, the application of a provision of the law designated by this Regulation which would have the effect of causing non-compensatory exemplary or punitive damages of an excessive nature to be awarded may, depending on the circumstances of the case and the legal order of the Member State of the court seised, be regarded as being contrary to the public policy (ordre public) of the forum.

(33) According to the current national rules on compensation awarded to victims of road traffic accidents, when quantifying damages for personal injury in cases in which the accident takes place in a State other than that of the habitual residence of the victim, the court seised should take into account all the relevant actual circumstances of the specific victim, including in particular the actual losses and costs of after-care and medical attention.

(34) In order to strike a reasonable balance between the parties, account must be taken, in so far as appropriate, of the rules of safety and conduct in operation in the country in which the harmful act was committed, even where the non-contractual obligation is governed by the law of another country. The term "rules of safety and conduct" should be interpreted as referring to all regulations having any relation to safety and conduct, including, for example, road safety rules in the case of an accident.

(35) A situation where conflict-of-law rules are dispersed among several instruments and where there are differences between those rules should be avoided. This Regulation, however, does not exclude the possibility of inclusion of conflict-of-law rules relating to non-contractual obligations in provisions of Community law with regard to particular matters.

This Regulation should not prejudice the application of other instruments laying down provisions designed to contribute to the proper functioning of the internal market in so far as they cannot be applied in conjunction with the law designated by the rules of this Regulation. The application of provisions of the applicable law designated by the rules of this Regulation should not restrict the free movement of goods and services as regulated by Community instruments, such as Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce) [6].

(36) Respect for international commitments entered into by the Member States means that this Regulation should not affect international conventions to which one or more Member States are parties at the time this Regulation is adopted. To make the rules more accessible, the Commission should publish the list of the relevant conventions in the Official Journal of the European Union on the basis of information supplied by the Member States.

(37) The Commission will make a proposal to the European Parliament and the Council concerning the procedures and conditions according to which Member States would be entitled to negotiate and conclude on their own behalf agreements with third countries in individual and exceptional cases, concerning sectoral matters, containing provisions on the law applicable to non-contractual obligations.

(38) Since the objective of this Regulation cannot be sufficiently achieved by the Member States, and can therefore, by reason of the scale and effects of this Regulation, be better achieved at Community level, the Community may adopt measures, in accordance with the principle of subsidiarity set out in Article 5 of the Treaty. In accordance with the principle of proportionality set out in that Article, this Regulation does not go beyond what is necessary to attain that objective.

(39) In accordance with Article 3 of the Protocol on the position of the United Kingdom and Ireland annexed to the Treaty on European Union and to the Treaty establishing the European Community, the United Kingdom and Ireland are taking part in the adoption and application of this Regulation.

(40) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed to the Treaty on European Union and to the Treaty establishing the European Community, Denmark does not take part in the adoption of this Regulation, and is not bound by it or subject to its application,

HAVE ADOPTED THIS REGULATION:

CHAPTER I SCOPE

Article 1

Scope

1. This Regulation shall apply, in situations involving a conflict of laws, to non-contractual obligations in civil and commercial matters. It shall not apply, in particular, to revenue, customs or administrative matters or to the liability of the State for acts and omissions in the exercise of State authority (acta iure imperii).

2. The following shall be excluded from the scope of this Regulation:

(a) non-contractual obligations arising out of family relationships and relationships deemed by the law applicable to such relationships to have comparable effects including maintenance obligations;

(b) non-contractual obligations arising out of matrimonial property regimes, property regimes of relationships deemed by the law applicable to such relationships to have comparable effects to marriage, and wills and succession;

(c) non-contractual obligations arising under bills of exchange, cheques and promissory notes and other negotiable instruments to the extent that the obligations under such other negotiable instruments arise out of their negotiable character;

(d) non-contractual obligations arising out of the law of companies and other bodies corporate or unincorporated regarding matters such as the creation, by registration or otherwise, legal capacity, internal organisation or winding-up of companies and other bodies corporate or unincorporated, the personal liability of officers and members as such for the obligations of the company or body and the personal liability of auditors to a company or to its members in the statutory audits of accounting documents;

(e) non-contractual obligations arising out of the relations between the settlors, trustees and beneficiaries of a trust created voluntarily;

(f) non-contractual obligations arising out of nuclear damage;

(g) non-contractual obligations arising out of violations of privacy and rights relating to personality, including defamation.

3. This Regulation shall not apply to evidence and procedure, without prejudice to Articles 21 and 22.

4. For the purposes of this Regulation, "Member State" shall mean any Member State other than Denmark.

Article 2

Non-contractual obligations

1. For the purposes of this Regulation, damage shall cover any consequence arising out of tort/delict, unjust enrichment, negotiorum gestio or culpa in contrahendo.

2. This Regulation shall apply also to non-contractual obligations that are likely to arise.

3. Any reference in this Regulation to:

(a) an event giving rise to damage shall include events giving rise to damage that are likely to occur; and

(b) damage shall include damage that is likely to occur.

Article 3

Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a Member State.

CHAPTER II  TORTS/DELICTS

Article 4

General rule

1. Unless otherwise provided for in this Regulation, the law applicable to a non-contractual obligation arising out of a tort/delict shall be the law of the country in which the damage occurs irrespective of the country in which the event giving rise to the damage occurred and irrespective of the country or countries in which the indirect consequences of that event occur.

2. However, where the person claimed to be liable and the person sustaining damage both have their habitual residence in the same country at the time when the damage occurs, the law of that country shall apply.

3. Where it is clear from all the circumstances of the case that the tort/delict is manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other country shall apply. A manifestly closer connection with another country might be based in particular on a pre-existing relationship between the parties, such as a contract, that is closely connected with the tort/delict in question.

Article 5

Product liability

1. Without prejudice to Article 4(2), the law applicable to a non-contractual obligation arising out of damage caused by a product shall be:

(a) the law of the country in which the person sustaining the damage had his or her habitual residence when the damage occurred, if the product was marketed in that country; or, failing that,

(b) the law of the country in which the product was acquired, if the product was marketed in that country; or, failing that,

(c) the law of the country in which the damage occurred, if the product was marketed in that country.

However, the law applicable shall be the law of the country in which the person claimed to be liable is habitually resident if he or she could not reasonably foresee the marketing of the product, or a product of the same type, in the country the law of which is applicable under (a), (b) or (c).

2. Where it is clear from all the circumstances of the case that the tort/delict is manifestly more closely connected with a country other than that indicated in paragraph 1, the law of that other country shall apply. A manifestly closer connection with another country might be based in particular on a pre-existing relationship between the parties, such as a contract, that is closely connected with the tort/delict in question.

Article 6

Unfair competition and acts restricting free competition

1. The law applicable to a non-contractual obligation arising out of an act of unfair competition shall be the law of the country where competitive relations or the collective interests of consumers are, or are likely to be, affected.

2. Where an act of unfair competition affects exclusively the interests of a specific competitor, Article 4 shall apply.

3. (a) The law applicable to a non-contractual obligation arising out of a restriction of competition shall be the law of the country where the market is, or is likely to be, affected.

(b) When the market is, or is likely to be, affected in more than one country, the person seeking compensation for damage who sues in the court of the domicile of the defendant, may instead choose to base his or her claim on the law of the court seised, provided that the market in that Member State is amongst those directly and substantially affected by the restriction of competition out of which the non-contractual obligation on which the claim is based arises; where the claimant sues, in accordance with the applicable rules on jurisdiction, more than one defendant in that court, he or she can only choose to base his or her claim on the law of that court if the restriction of competition on which the claim against each of these defendants relies directly and substantially affects also the market in the Member State of that court.

4. The law applicable under this Article may not be derogated from by an agreement pursuant to Article 14.

Article 7

Environmental damage

The law applicable to a non-contractual obligation arising out of environmental damage or damage sustained by persons or property as a result of such damage shall be the law determined pursuant to Article 4(1), unless the person seeking compensation for damage chooses to base his or her claim on the law of the country in which the event giving rise to the damage occurred.

Article 8

Infringement of intellectual property rights

1. The law applicable to a non-contractual obligation arising from an infringement of an intellectual property right shall be the law of the country for which protection is claimed.

2. In the case of a non-contractual obligation arising from an infringement of a unitary Community intellectual property right, the law applicable shall, for any question that is not governed by the relevant Community instrument, be the law of the country in which the act of infringement was committed.

3. The law applicable under this Article may not be derogated from by an agreement pursuant to Article 14.

Article 9

Industrial action

Without prejudice to Article 4(2), the law applicable to a non-contractual obligation in respect of the liability of a person in the capacity of a worker or an employer or the organisations representing their professional interests for damages caused by an industrial action, pending or carried out, shall be the law of the country where the action is to be, or has been, taken.

CHAPTER III UNJUST ENRICHMENT, NEGOTIORUM GESTIO AND CULPA IN CONTRAHENDO

Article 10

Unjust enrichment

1. If a non-contractual obligation arising out of unjust enrichment, including payment of amounts wrongly received, concerns a relationship existing between the parties, such as one arising out of a contract or a tort/delict, that is closely connected with that unjust enrichment, it shall be governed by the law that governs that relationship.

2. Where the law applicable cannot be determined on the basis of paragraph 1 and the parties have their habitual residence in the same country when the event giving rise to unjust enrichment occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the basis of paragraphs 1 or 2, it shall be the law of the country in which the unjust enrichment took place.

4. Where it is clear from all the circumstances of the case that the non-contractual obligation arising out of unjust enrichment is manifestly more closely connected with a country other than that indicated in paragraphs 1, 2 and 3, the law of that other country shall apply.

Article 11

Negotiorum gestio

1. If a non-contractual obligation arising out of an act performed without due authority in connection with the affairs of another person concerns a relationship existing between the parties, such as one arising out of a contract or a tort/delict, that is closely connected with that non-contractual obligation, it shall be governed by the law that governs that relationship.

2. Where the law applicable cannot be determined on the basis of paragraph 1, and the parties have their habitual residence in the same country when the event giving rise to the damage occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the basis of paragraphs 1 or 2, it shall be the law of the country in which the act was performed.

4. Where it is clear from all the circumstances of the case that the non-contractual obligation arising out of an act performed without due authority in connection with the affairs of another person is manifestly more closely connected with a country other than that indicated in paragraphs 1, 2 and 3, the law of that other country shall apply.

Article 12

Culpa in contrahendo

1. The law applicable to a non-contractual obligation arising out of dealings prior to the conclusion of a contract, regardless of whether the contract was actually concluded or not, shall be the law that applies to the contract or that would have been applicable to it had it been entered into.

2. Where the law applicable cannot be determined on the basis of paragraph 1, it shall be:

(a) the law of the country in which the damage occurs, irrespective of the country in which the event giving rise to the damage occurred and irrespective of the country or countries in which the indirect consequences of that event occurred; or

(b) where the parties have their habitual residence in the same country at the time when the event giving rise to the damage occurs, the law of that country; or

(c) where it is clear from all the circumstances of the case that the non-contractual obligation arising out of dealings prior to the conclusion of a contract is manifestly more closely connected with a country other than that indicated in points (a) and (b), the law of that other country.

Article 13

Applicability of Article 8

For the purposes of this Chapter, Article 8 shall apply to non-contractual obligations arising from an infringement of an intellectual property right.

CHAPTER IV  FREEDOM OF CHOICE

Article 14

Freedom of choice

1. The parties may agree to submit non-contractual obligations to the law of their choice:

(a) by an agreement entered into after the event giving rise to the damage occurred;

or

(b) where all the parties are pursuing a commercial activity, also by an agreement freely negotiated before the event giving rise to the damage occurred.

The choice shall be expressed or demonstrated with reasonable certainty by the circumstances of the case and shall not prejudice the rights of third parties.

2. Where all the elements relevant to the situation at the time when the event giving rise to the damage occurs are located in a country other than the country whose law has been chosen, the choice of the parties shall not prejudice the application of provisions of the law of that other country which cannot be derogated from by agreement.

3. Where all the elements relevant to the situation at the time when the event giving rise to the damage occurs are located in one or more of the Member States, the parties' choice of the law applicable other than that of a Member State shall not prejudice the application of provisions of Community law, where appropriate as implemented in the Member State of the forum, which cannot be derogated from by agreement.

CHAPTER V  COMMON RULES

Article 15

Scope of the law applicable

The law applicable to non-contractual obligations under this Regulation shall govern in particular:

(a) the basis and extent of liability, including the determination of persons who may be held liable for acts performed by them;

(b) the grounds for exemption from liability, any limitation of liability and any division of liability;

(c) the existence, the nature and the assessment of damage or the remedy claimed;

(d) within the limits of powers conferred on the court by its procedural law, the measures which a court may take to prevent or terminate injury or damage or to ensure the provision of compensation;

(e) the question whether a right to claim damages or a remedy may be transferred, including by inheritance;

(f) persons entitled to compensation for damage sustained personally;

(g) liability for the acts of another person;

(h) the manner in which an obligation may be extinguished and rules of prescription and limitation, including rules relating to the commencement, interruption and suspension of a period of prescription or limitation.

Article 16

Overriding mandatory provisions

Nothing in this Regulation shall restrict the application of the provisions of the law of the forum in a situation where they are mandatory irrespective of the law otherwise applicable to the non-contractual obligation.

Article 17

Rules of safety and conduct

In assessing the conduct of the person claimed to be liable, account shall be taken, as a matter of fact and in so far as is appropriate, of the rules of safety and conduct which were in force at the place and time of the event giving rise to the liability.

Article 18

Direct action against the insurer of the person liable

The person having suffered damage may bring his or her claim directly against the insurer of the person liable to provide compensation if the law applicable to the non-contractual obligation or the law applicable to the insurance contract so provides.

Article 19

Subrogation

Where a person (the creditor) has a non-contractual claim upon another (the debtor), and a third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in discharge of that duty, the law which governs the third person's duty to satisfy the creditor shall determine whether, and the extent to which, the third person is entitled to exercise against the debtor the rights which the creditor had against the debtor under the law governing their relationship.

Article 20

Multiple liability

If a creditor has a claim against several debtors who are liable for the same claim, and one of the debtors has already satisfied the claim in whole or in part, the question of that debtor's right to demand compensation from the other debtors shall be governed by the law applicable to that debtor's non-contractual obligation towards the creditor.

Article 21

Formal validity

A unilateral act intended to have legal effect and relating to a non-contractual obligation shall be formally valid if it satisfies the formal requirements of the law governing the non-contractual obligation in question or the law of the country in which the act is performed.

Article 22

Burden of proof

1. The law governing a non-contractual obligation under this Regulation shall apply to the extent that, in matters of non-contractual obligations, it contains rules which raise presumptions of law or determine the burden of proof.

2. Acts intended to have legal effect may be proved by any mode of proof recognised by the law of the forum or by any of the laws referred to in Article 21 under which that act is formally valid, provided that such mode of proof can be administered by the forum.

CHAPTER VI  OTHER PROVISIONS

Article 23

Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies and other bodies, corporate or unincorporated, shall be the place of central administration.

Where the event giving rise to the damage occurs, or the damage arises, in the course of operation of a branch, agency or any other establishment, the place where the branch, agency or any other establishment is located shall be treated as the place of habitual residence.

2. For the purposes of this Regulation, the habitual residence of a natural person acting in the course of his or her business activity shall be his or her principal place of business.

Article 24

Exclusion of renvoi

The application of the law of any country specified by this Regulation means the application of the rules of law in force in that country other than its rules of private international law.

Article 25

States with more than one legal system

1. Where a State comprises several territorial units, each of which has its own rules of law in respect of non-contractual obligations, each territorial unit shall be considered as a country for the purposes of identifying the law applicable under this Regulation.

2. A Member State within which different territorial units have their own rules of law in respect of non-contractual obligations shall not be required to apply this Regulation to conflicts solely between the laws of such units.

Article 26

Public policy of the forum

The application of a provision of the law of any country specified by this Regulation may be refused only if such application is manifestly incompatible with the public policy (ordre public) of the forum.

Article 27

Relationship with other provisions of Community law

This Regulation shall not prejudice the application of provisions of Community law which, in relation to particular matters, lay down conflict-of-law rules relating to non-contractual obligations.

Article 28

Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to which one or more Member States are parties at the time when this Regulation is adopted and which lay down conflict-of-law rules relating to non-contractual obligations.

2. However, this Regulation shall, as between Member States, take precedence over conventions concluded exclusively between two or more of them in so far as such conventions concern matters governed by this Regulation.

CHAPTER VII  FINAL PROVISIONS

Article 29

List of conventions

1. By 11 July 2008, Member States shall notify the Commission of the conventions referred to in Article 28(1). After that date, Member States shall notify the Commission of all denunciations of such conventions.

2. The Commission shall publish in the Official Journal of the European Union within six months of receipt:

(i) a list of the conventions referred to in paragraph 1;

(ii) the denunciations referred to in paragraph 1.

Article 30

Review clause

1. Not later than 20 August 2011, the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a report on the application of this Regulation. If necessary, the report shall be accompanied by proposals to adapt this Regulation. The report shall include:

(i) a study on the effects of the way in which foreign law is treated in the different jurisdictions and on the extent to which courts in the Member States apply foreign law in practice pursuant to this Regulation;

(ii) a study on the effects of Article 28 of this Regulation with respect to the Hague Convention of 4 May 1971 on the law applicable to traffic accidents.

2. Not later than 31 December 2008, the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a study on the situation in the field of the law applicable to non-contractual obligations arising out of violations of privacy and rights relating to personality, taking into account rules relating to freedom of the press and freedom of expression in the media, and conflict-of-law issues related to Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data [7].

Article 31

Application in time

This Regulation shall apply to events giving rise to damage which occur after its entry into force.

Article 32

Date of application

This Regulation shall apply from 11 January 2009, except for Article 29, which shall apply from 11 July 2008.

This Regulation shall be binding in its entirety and directly applicable in the Member States in accordance with the Treaty establishing the European Community.

Done at Strasbourg, 11 July 2007.

III. Hague Conventions
[I] Convention on the Law Applicable to Products Liability
(Concluded October 2nd, 1973)

The States signatory to the present Convention,

Desiring to establish common provisions on the law applicable, in international cases, to products liability,

Have resolved to conclude a Convention to this effect and have agreed upon the following provisions:
Article 1

This Convention shall determine the law applicable to the liability of the manufacturers and other persons specified in Article 3 for damage caused by a product, including damage in consequence of a misdescription of the product or of a failure to give adequate notice of its qualities, its characteristics or its method of use.

Where the property in, or the right to use, the product was transferred to the person suffering damage by the person claimed to be liable, the Convention shall not apply to their liability inter se.

This Convention shall apply irrespective of the nature of the proceedings.

Article 2

For the purposes of this Convention –

a) the word "product" shall include natural and industrial products, whether raw or manufactured and whether movable or immovable;

b) the word "damage" shall mean injury to the person or damage to property as well as economic loss; however, damage to the product itself and the consequential economic loss shall be excluded unless associated with other damage;

c) the word "person" shall refer to a legal person as well as to a natural person.

Article 3

This Convention shall apply to the liability of the following persons –

(1) manufacturers of a finished product or of a component part;

(2) producers of a natural product;

(3) suppliers of a product;

(4) other persons, including repairers and warehousemen, in the commercial chain of preparation or distribution of a product.

It shall also apply to the liability of the agents or employees of the persons specified above.

Article 4

The applicable law shall be the internal law of the State of the place of injury, if that State is also –

a) the place of the habitual residence of the person directly suffering damage, or

b) the principal place of business of the person claimed to be liable, or

c) the place where the product was acquired by the person directly suffering damage.

Article 5

Notwithstanding the provisions of Article 4, the applicable law shall be the internal law of the State of the habitual residence of the person directly suffering damage, if that State is also –

a) the principal place of business of the person claimed to be liable, or

b) the place where the product was acquired by the person directly suffering damage.

Article 6

Where neither of the laws designated in Articles 4 and 5 applies, the applicable law shall be the internal law of the State of the principal place of business of the person claimed to be liable, unless the claimant bases his claim upon the internal law of the State of the place of injury.

Article 7

Neither the law of the State of the place of injury nor the law of the State of the habitual residence of the person directly suffering damage shall apply by virtue of Articles 4, 5 and 6 if the person claimed to be liable establishes that he could not reasonably have foreseen that the product or his own products of the same type would be made available in that State through commercial channels.

Article 8

The law applicable under this Convention shall determine, in particular –

(1) the basis and extent of liability;

(2) the grounds for exemption from liability, any limitation of liability and any division of liability;

(3) the kinds of damage for which compensation may be due;

(4) the form of compensation and its extent;

(5) the question whether a right to damages may be assigned or inherited;

(6) the persons who may claim damages in their own right;

(7) the liability of a principal for the acts of his agent or of an employer for the acts of his employee;

(8) the burden of proof insofar as the rules of the applicable law in respect thereof pertain to the law of liability;

(9) rules of prescription and limitation, including rules relating to the commencement of a period of prescription or limitation, and the interruption and suspension of this period.

Article 9

The application of Articles 4, 5 and 6 shall not preclude consideration being given to the rules of conduct and safety prevailing in the State where the product was introduced into the market.

Article 10

The application of a law declared applicable under this Convention may be refused only where such application would be manifestly incompatible with public policy ("ordre public").

Article 11

The application of the preceding Articles shall be independent of any requirement of reciprocity. The Convention shall be applied even if the applicable law is not that of a Contracting State.

Article 12

Where a State comprises several territorial units each of which has its own rules of law in respect of products liability, each territorial unit shall be considered as a State for the purposes of selecting the applicable law under this Convention.

Article 13

A State within which different territorial units have their own rules of law in respect of products liability shall not be bound to apply this Convention where a State with a unified system of law would not be bound to apply the law of another State by virtue of Articles 4 and 5 of this Convention.

Article 14

If a Contracting State has two or more territorial units which have their own rules of law in respect of products liability, it may, at the time of signature, ratification, acceptance, approval or accession, declare that this Convention shall extend to all its territorial units or only to one or more of them, and may modify its declaration by submitting another declaration at any time.

These declarations shall be notified to the Ministry of Foreign Affairs of the Netherlands, and shall state expressly the territorial units to which the Convention applies.

Article 15

This Convention shall not prevail over other Conventions in special fields to which the Contracting States are or may become Parties and which contain provisions concerning products liability.

Article 16

Any Contracting State may, at the time of signature, ratification, acceptance, approval or accession, reserve the right –

(1) not to apply the provisions of Article 8, sub-paragraph 9;

(2) not to apply this Convention to raw agricultural products.

No other reservations shall be permitted.

Any Contracting State may also when notifying an extension of the Convention in accordance with Article 19, make one or more of these reservations, with its effect limited to all or some of the territories mentioned in the extension.

Any Contracting State may at any time withdraw a reservation it has made; the reservation shall cease to have effect on the first day of the third calendar month after notification of the withdrawal.

Article 17

This Convention shall be open for signature by the States which were Members of the Hague Conference on Private International Law at the time of its Twelfth Session.

It shall be ratified, accepted or approved and the instruments of ratification, acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the Netherlands.

Article 18

Any State which has become a Member of the Hague Conference on Private International Law after the date of its Twelfth Session, or which is a Member of the United Nations or of a specialised agency of that Organisation, or a Party to the Statute of the International Court of Justice may accede to this Convention after it has entered into force in accordance with Article 20.

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands.

Article 19

Any State may, at the time of signature, ratification, acceptance, approval or accession, declare that this Convention shall extend to all the territories for the international relations of which it is responsible, or to one or more of them. Such a declaration shall take effect on the date of entry into force of the Convention for the State concerned.

At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the Netherlands.

Article 20

This Convention shall enter into force on the first day of the third calendar month after the deposit of the third instrument of ratification, acceptance or approval referred to in the second paragraph of Article 17.

Thereafter the Convention shall enter into force

– for each State ratifying, accepting or approving it subsequently, on the first day of the third calendar month after the deposit of its instrument of ratification, acceptance or approval;

– for each acceding State, on the first day of the third calendar month after the deposit of its instrument of accession;

– for a territory to which the Convention has been extended in conformity with Article 19, on the first day of the third calendar month after the notification referred to in that Article.

Article 21

This Convention shall remain in force for five years from the date of its entry into force in accordance with the first paragraph of Article 20, even for States which have ratified, accepted, approved or acceded to it subsequently.

If there has been no denunciation, it shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands, at least six months before the expiry of the five year period. It may be limited to certain of the territories to which the Convention applies.

The denunciation shall have effect only as regards the State which has notified it. The Convention shall remain in force for the other Contracting States.

Article 22

The Ministry of Foreign Affairs of the Netherlands shall notify the States Members of the Conference, and the States which have acceded in accordance with Article 18, of the following –

(1) the signatures and ratifications, acceptances and approvals referred to in Article 17;

(2) the date on which this Convention enters into force in accordance with Article 20;

(3) the accessions referred to in Article 18 and the dates on which they take effect;

(4) the extensions referred to in Article 19 and the dates on which they take effect;

(5) the reservations, withdrawals of reservations and declarations referred to in Articles 14, 16 and 19;

(6) the denunciations referred to in Article 21.

In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.
Done at The Hague, on the 2nd day of October, 1973, in the English and French languages, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Government of the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of the States Members of the Hague Conference on Private International Law at the date of its Twelfth Session.
[II] Convention on the Law Applicable to Traffic Accidents
(Concluded May 4, 1971)

The States signatory to the present Convention,

Desiring to establish common provisions on the law applicable to civil non-contractual liability arising from traffic accidents,

Have resolved to conclude a Convention to this effect and have agreed upon the following provisions:
Article 1

The present Convention shall determine the law applicable to civil non-contractual liability arising from traffic accidents, in whatever kind of proceeding it is sought to enforce this liability.

For the purpose of this Convention, a traffic accident shall mean an accident which involves one or more vehicles, whether motorized or not, and is connected with traffic on the public highway, in grounds open to the public or in private grounds to which certain persons have a right of access.

Article 2

The present Convention shall not apply –

(1) to the liability of manufacturers, sellers or repairers of vehicles;

(2) to the responsibility of the owner, or of any other person, for the maintenance of a way open to traffic or for the safety of its users;

(3) to vicarious liability, with the exception of the liability of an owner of a vehicle, or of a principal, or of a master;

(4) to recourse actions among persons liable;

(5) to recourse actions and to subrogation in so far as insurance companies are concerned;

(6) to actions and recourse actions by or against social insurance institutions, other similar institutions and public automobile guarantee funds, and to any exemption from liability laid down by the law which governs these institutions.

Article 3

The applicable law is the internal law of the State where the accident occurred.

Article 4

Subject to Article 5, the following exceptions are made to the provision of Article 3 –

a) Where only one vehicle is involved in the accident and it is registered in a State other than that where the accident occurred, the internal law of the State of registration is applicable to determine liability

– towards the driver, owner or any other person having control of or an interest in the vehicle, irrespective of their habitual residence,

– towards a victim who is a passenger and whose habitual residence is in a State other than that where the accident occurred,

– towards a victim who is outside the vehicle at the place of the accident and whose habitual residence is in the State of registration.

Where there are two or more victims the applicable law is determined separately for each of them.

b) Where two or more vehicles are involved in the accident, the provisions of a) are applicable only if all the vehicles are registered in the same State.

c) Where one or more persons outside the vehicle or vehicles at the place of the accident are involved in the accident and may be liable, the provisions of a) and b) are applicable only if all these persons have their habitual residence in the State of registration.

The same is true even though these persons are also victims of the accident.

Article 5

The law applicable under Articles 3 and 4 to liability towards a passenger who is a victim governs liability for damage to goods carried in the vehicle and which either belong to the passenger or have been entrusted to his care.

The law applicable under Articles 3 and 4 to liability towards the owner of the vehicle governs liability for damage to goods carried in the vehicle other than goods covered in the preceding paragraph.

Liability for damage to goods outside the vehicle or vehicles is governed by the internal law of the State where the accident occurred.

However the liability for damage to the personal belongings of the victim outside the vehicle or vehicles is governed by the internal law of the State of registration when that law would be applicable to the liability towards the victim according to Article 4.

Article 6

In the case of vehicles which have no registration or which are registered in several States the internal law of the State in which they are habitually stationed shall replace the law of the State of registration. The same shall be true if neither the owner nor the person in possession or control nor the driver of the vehicle has his habitual residence in the State of registration at the time of the accident.

Article 7

Whatever may be the applicable law, in determining liability account shall be taken of rules relating to the control and safety of traffic which were in force at the place and time of the accident.

Article 8

The applicable law shall determine, in particular-

(1) the basis and extent of liability;

(2) the grounds for exemption from liability, any limitation of liability, and any division of liability;

(3) the existence and kinds of injury or damage which may have to be compensated;

(4) the kinds and extent of damages;

(5) the question whether a right to damages may be assigned or inherited;

(6) the persons who have suffered damage and who may claim damages in their own right;

(7) the liability of a principal for the acts of his agent or of a master for the acts of his servant;

(8) rules of prescription and limitation, including rules relating to the commencement of a period of prescription or limitation, and the interruption and suspension of this period.

Article 9

Persons who have suffered injury or damage shall have a right of direct action against the insurer of the person liable if they have such a right, under the law applicable according to Articles 3, 4 or 5.

If the law of the State of registration is applicable under Articles 4 or 5 and that law provides no right of direct action, such a right shall nevertheless exist if it is provided by the internal law of the State where the accident occurred.

If neither of these laws provides any such right it shall exist if it is provided by the law governing the contract of insurance.

Article 10

The application of any of the laws declared applicable by the present Convention may be refused only when it is manifestly contrary to public policy ("ordre public").

Article 11

The application of Articles 1 to 10 of this Convention shall be independent of any requirement of reciprocity. The Convention shall be applied even if the applicable law is not that of a Contracting State.

Article 12

Every territorial entity forming part of a State having a non-unified legal system shall be considered as a State for the purposes of Articles 2 to 11 when it has its own legal system, in respect of civil non-contractual liability arising from traffic accidents.

Article 13

A State having a non-unified legal system is not bound to apply this Convention to accidents occurring in that State which involve only vehicles registered in territorial units of that State.

Article 14

A State having a non-unified legal system may, at the time of signature, ratification or accession, declare that this Convention shall extend to all its legal systems or only to one or more of them, and may modify its declaration at any time thereafter, by making a new declaration.

These declarations shall be notified to the Ministry of Foreign Affairs of the Netherlands and shall state expressly the legal systems to which the Convention applies.

Article 15

This Convention shall not prevail over other Conventions in special fields to which the Contracting States are or may become Parties and which contain provisions concerning civil non-contractual liability arising out of a traffic accident.

Article 16

The present Convention shall be open for signature by the States represented at the Eleventh Session of the Hague Conference on Private International Law.

It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs of the Netherlands.

Article 17

The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument of ratification referred to in the second paragraph of Article 16.

The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth day after the deposit of its instrument of ratification.

Article 18

Any State not represented at the Eleventh Session of the Hague Conference on Private International Law which is a Member of this Conference or of the United Nations or of a specialized agency of that Organization, or a Party to the Statute of the International Court of Justice may accede to the present Convention after it has entered into force in accordance with the first paragraph of Article 17.

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands.

The Convention shall enter into force for a State acceding to it on the sixtieth day after the deposit of its instrument of accession.

The accession will have effect only as regards the relations between the acceding State and such Contracting States as will have declared their acceptance of the accession. Such a declaration shall be deposited at the Ministry of Foreign Affairs of the Netherlands; this Ministry shall forward, through diplomatic channels, a certified copy to each of the Contracting States.

The Convention will enter into force as between the acceding State and the State having declared to accept the accession on the sixtieth day after the deposit of the declaration of acceptance.

Article 19

Any State may, at the time of signature, ratification or accession, declare that the present Convention shall extend to all the territories for the international relations of which it is responsible, or to one or more of them. Such a declaration shall take effect on the date of entry into force of the Convention for the State concerned.

At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the Netherlands.

The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth day after the notification indicated in the preceding paragraph.

Article 20

The present Convention shall remain in force for five years from the date of its entry into force in accordance with the first paragraph of Article 17, even for States which have ratified it or acceded to it subsequently.

If there has been no denunciation, it shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months before the end of the five year period.

It may be limited to certain of the territories to which the Convention applies.

The denunciation shall have effect only as regards the State which has notified it. The Convention shall remain in force for the other Contracting States.

Article 21

The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 16, and to the States which have acceded in accordance with Article 18 of the following –

a) the signatures and ratifications referred to in Article 16;

b) the date on which the present Convention enters into force in accordance with the first paragraph of Article 17;

c) the accessions referred to in Article 18 and the dates on which they take effect;

d) the declarations referred to in Articles 14 and 19;

e) the denunciations referred to in the third paragraph of Article 20.

In witness whereof the undersigned, being duly authorized thereto, have signed the present Convention.
Done at The Hague, on the 4th day of May, 1971, in the English and French languages, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Government of the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of the States represented at the Eleventh Session of the Hague Conference on Private International Law.
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